HARVARD 
LAW REVIEW. 


VOL. XII. FEBRUARY 25, 1899. NO. 7 


LAW IN SCIENCE AND SCIENCE IN LAW? 


By OLIVER WENDELL Ho.LMEs. 


HE law of fashion is a law of life. The crest of the wave of 
human interest is always moving, and it is enough to know 
that the depth was greatest in respect of a certain feature or style 
in literature or music or painting a hundred years ago to be sure 
that at that point it no longer is so profound. I should draw the 
conclusion that artists and poets, instead of troubling themselves 
about the eternal, had better be satisfied if they can stir the feelings 
of a generation, but that is not my theme. It is more to my point 
to mention that what I have said about art is true within the limits 
of the possible in matters of the intellect. What do we mean when 
we talk about explaining a thing? A hundred years ago men ex- 
plained any part of the universe by showing its fitness for certain 
ends, and demonstrating what they conceived to be its final cause 
according to a providential scheme. In our less theological and 
more scientific day, we explain an object by tracing the order and 
process of its growth and development from a starting point assumed 
as given. 
This process of historical explanation has been applied to the 
matter of our profession, especially of recent years, with great suc- 
cess, and with so much eagerness, and with such a feeling that when 


1 An Address delivered by Mr. Justice Holmes before the New York State Bar 
Association on January 17, 1899. — Ep. 
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you had the true historic dogma you had the last word not only in 
the present but for the immediate future, that I have felt warranted 
heretofore in throwing out the caution that continuity with the past 
is only a necessity and not a duty. As soon as a legislature is able 
to imagine abolishing the requirement of a consideration for a 
simple contract, it is at perfect liberty to abolish it, if it thinks it 
wise to do so, without the slightest regard to continuity with the 
past. That continuity simply limits the possibilities of our imagi- 
nation, and settles the terms in which we shall be compelled to 
think. 

Historical explanation has two directions or aspects, one practical 
and the other abstractly scientific. I by no means share that 
morality which finds in a remoter practice the justification of phi- 
losophy and science. I do not believe that we must justify our 
pursuits by the motive of social well-being. If we have satisfied 
ourselves that our pursuits are good for society, or at least not bad 
for it, I think that science, like art, may be pursued for the pleasure 
of the pursuit and of its fruits, as an end in itself. I somewhat 
sympathize with the Cambridge mathematician’s praise of his theo- 
rem, “ The best of it all is that it can never by any possibility be 
made of the slightest use to anybody for anything.” I think it one 
of the glories of man that he does not sow seed, and weave cloth, 
and produce all the other economic means simply to sustain and 
multiply other sowers and weavers that they in their turn may 
multiply, and so ad infinitum, but that on the contrary he devotes 
a certain part of his economic means to uneconomic ends — ends, 
too, which he finds in himself and not elsewhere. After the pro- 
duction of food and cloth has gone on a certain time, he stops 
producing and goes to the play, or he paints a picture, or asks 
unanswerable questions about the universe, and thus delightfully 
consumes a part of the world’s food and clothing while he idles away 
the only hours that fully account for themselves. 

Thinking in this way, you readily will understand that I do not 
consider the student of the history of legal doctrine bound to have 
a practical end in view. It is perfectly proper to regard and study 
the law simply as a great anthropological document. It is proper 
to resort to it to discover what ideals of society have been strong 
enough to reach that final form of expression, or what have been 
the changes in dominant ideals from century to century. It is proper 
to study it as an exercise in the morphology and transformation of 
human ideas. The study pursued for such ends becomes science 
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in the strictest sense. Who could fail to be interested in the trans- 
ition through the priest’s test of truth,! the miracle of the ordeal, 
and the soldier's, the battle of the duel, to the democratic 
_ verdict of the jury! Perhaps I might add, in view of the great 
increase of jury-waived cases, a later transition yet — to the commer- 
cial and rational test of the judgment of a man trained to decide. 

It is still only the minority who recognize how the change of 
emphasis which I have called the law of fashion has prevailed even 
in the realm of morals. The other day I was looking over Brad- 
ford’s history — the book which Mr. Bayard brought as a gift from 
Lambeth to the Massachusetts State House — and I was struck to 
see recounted the execution of a man with horrible solemnities for 
an offence which still, to be sure, stands on the statute book as a 
serious crime, but which no longer is often heard of in court, which 
many would regard as best punished simply by the disgust of nor- 
mal men, and which a few would think of only as a physiological 
aberration, of interest mainly to the pathologist. I found in the 
same volume the ministers consulted as the final expounders of the 
law, and learnedly demonstrating that what now we should consider 
as needing no other repression than a doctor’s advice, was a crime 
punishable with death and to be ferreted out by searching the con- 
science of the accused, although after discussion it was thought that 
torture should be reserved for state occasions. 

To take a less odious as well as less violent contrast, when we 
read in the old books that it is the duty of one exercising a common 
calling to do his work upon demand and to do it with reasonable 
skill, we see that the gentleman is in the saddle and means to have 
the common people kept up to the mark for his convenience. We 
recognize the imperative tone which in our day has changed sides, 
and is oftener to be heard from the hotel clerk than from the guest. 

I spoke of the scientific study of the morphology and transforma- 
tion of human ideas in the law, and perhaps the notion did not strike 
all of you as familiar. I am not aware that the study ever has been 
systematically pursued, but I have given some examples as I have 
come upon them in my work, and perhaps I may mention some now 
by way of illustration, which, so far as I know, have not been fol- 
lowed out by other writers. In the Lex Salica?— the law of the 
Salian Franks — you find going back to the fifth century a very 
mysterious person, later ? named the salmannus — the sale-man — a 


1 I do not forget that the church abolished the ordeal. 
2 Merkel, c. 46. 3 a. D. 1108, Beseler, 263, n. 
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third person who was called in to aid in completing the transfer of 
property in certain cases. The donor handed to him a symbolic 
staff which he in due season handed over in solemn form to the 
donee. If we may trust M. Dareste, and take our information at 
second hand, a copious source of error, it would look as if a similar 
use of a third person was known to the Egyptians and other early 
peoples. But what is certain is that we see the same form used 
down to modern times in England for the transfer of copyhold. I 
dare say that many of you were puzzled, as I was when I was a law 
student, at the strange handing over ofa staff to the lord or steward 
of the manor as a first step toward conveying copyhold land to 
somebody else. It really is nothing but a survival of the old form 
of the Salic law, as M. Vinogradoff at last has noticed, in his work 
on Villainage in England. There you have the Salic device in its 
original shape. But it is the transformations which it has under- 
gone to which I wish to call your attention. The surrender to the 
steward is expressed to be to the use of the purchaser or donee. 
Now, although Mr. Kenelm Digby in his History of the Law of Real 
Property warns us that this has nothing to do with the doctrine of 
uses, I venture to think that, helped by the work of learned Germans 
as to the development of the saleman on the continent, I have shown 
heretofore that the saleman became in England the better known 
feoffee to uses, and thus that the connection between him and the 
steward of the manor when he receives the surrender of a copyhold 
is clear. But the executor originally was nothing but a feoffee to 
uses. The heir was the man who paid his ancestor’s debts and took 
his property. The executor did not step into the heir’s shoes, and 
come fully to represent the person of the testator as to personal 
property and liabilities until after Bracton wrote his great treatise 
on the Laws of England. ;Surely a flower is not more unlike a leaf, 
or a segment of a skull more unlike a vertebra, than the executor as 
we know him is remote from his prototype, the saleman of the Salic 
law. I confess that such a development as that fills me with inter- 
est, not only for itself, but as an illustration of what you see all 
through the law — the paucity of original ideas in man, and the 
slow, coasting way in which he works along from rudimentary be- 
ginnings to the complex and artificial conceptions of civilized life. 
It is like the niggardly uninventiveness of nature in its other mani- 
festations, with its few smells or colors or types, its short list of 
elements, working along in the same slow way from compound to 
compound until the dramatic impressiveness of the most intricate 
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compositions, which we call organic life, makes them seem different 
in kind from the elements out of which they are made, when set 
opposite to them in direct contrast. : 

In a book which I printed a good many years ago I tried to 
establish another example of the development and transformation 
of ideas. The early law embodied hatred for any immediate 
source of hurt, which comes from the association of ideas and 
imperfect analysis, in the form of proceedings against animals and 
inanimate objects, and of the nox@ deditio by which the owner of 
the offending thing surrendered it and was free from any further 
liability. I tried to show that from this primitive source came, in 
part at least, our modern responsibility of an owner for his animals 
and of a master for his servants acting within the scope of their 
employment, the limited liability of shipowners under the law 
which allows them to surrender their vessel and free themselves, 
and that curious law of deodand, under which a steam engine was 
declared forfeited by the Court of Exchequer in 1842.! I shall 
have to suggest later that it played a part also in the development 
of contract. 

Examples like these lead us beyond the transformations of an 
idea to the broader field of the development of our more general 
legal conceptions. We have evolution in this sphere of conscious 
thought and action no less than in lower organic stages, but an 
evolution which must be studied in its own field. I venture to 
think that the study is not yet finished. Take for instance the 
origin of contract. A single view has prevailed with slight modifi- 
cations since Sohm published “ Das Recht der Eheschliessung” in 
1875. But fashion is potent in science as well as elsewhere, and 
it does not follow because Sohm smashed his predecessor that 
there may not arise a later champion who will make some impact 
upon him. Sohm, following a thought first suggested, I believe, 
by Savigny, and made familiar by Maine in his “ Ancient Law,” 
sees the beginning of contract in an interrupted sale. This is 
expressed in later law by our common law Debt, founded upon a 
quid pro quo received by the debtor from the creditor. Out of 
this, by a process differently conceived by different writers, arises 
the formal contract, the fides facta of the Salic law, the covenant 
familiar to us. And this dichotomy exhausts the matter. I do 
not say that this may not be proved to be the final and correct 


1 Regina v. Eastern Counties Railway Co., 10 M. & W. 59. 
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account, but there are some considerations which I should like to 
suggest in a summary way. We are not bound to assume with 
Sohm that his Frankish ancestors had a theory in their heads 
which, even if a trifle inarticulate, was the majestic peer of all that 
was done at Rome. The result of that assumption is to lead to 
the further one, tacitly made, but felt to be there, that there must 
have been some theory of contract from the beginning, if only you 
can find what it was. It seems to me well to remember that men 
begin with no theory at all, and with no such generalization as 
contract. They begin with particular cases, and even when they 
have generalized they are often a long way from the final generaliza- 
tions of a later time. Down into this century consideration was 
described by enumeration, as you may see in Tidd’s “ Practice,” or 
Blackstone,! and only of late years has it been reduced to the 
universal expression of detriment to the promisee. So, bailment 
was Bailment and nothing further until modern times. It was not 
contract. And so warranty was Warranty, a duty imposed by law 
upon the vendor, and nothing more.” A trust still is only a Trust, 
although according to the orthodox it creates merely a personal 
obligation. 

Well, I have called attention elsewhere to the fact that giving 
hostages may be followed back to the beginning of our legal 
history, as far back as sales, that is, and that out of the hostage 
grew the surety, quite independently of the development of debt or 
formal contract. If the obligation of the surety, who, by a paradox 
explained by his origin, appears often in early law without a princi- 
pal contractor, as the only party bound, had furnished the analogy 
for other undertakings,.we never should have had the doctrine of 
consideration. If other undertakings were to be governed by the 
analogy of the law developed out of sales, sureties must either have 
received a guid pro quo or have made acovenant. There was a 
clash between the competing ideas, and just as commerce was pre- 
vailing over war the children of the sale drove the child of the 
hostage from the field. In the time of Edward III. it was decided 
that a surety was not bound without a covenant, except in certain 
cities where local custom maintained the ancient law. Warranty 
of land came to require, and thus to be, a covenant in the same 
way, although the warranty of title upon a sale of chattels still 


1; Tidd, ch. 1; 2 Bl. Comm. 444, 445. 
2 Glanv. x, ch. 15; Bracton, 151; 1 Léning, Vertragsbruch, § 14, p. 103; cf. Sohm, 
Inst. Rom. Law, § 46, § 11, n. 7. 
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retains its old characteristics, except that it now is thought of as a 
contract. 

But the hostage was not the only competitor for domination. 
The oath also goes back as far as the history of our race.? It 
started from a different point, and, leaving the possible difference 
of sanction on one side, it might have been made to cover the 
whole field of promises. The breach of their promissory oath by 
witnesses still is punished as perjury, and formerly there were 
severe penalties for the jury if convicted of a similar offence by 
attaint.2 The solemnity was used for many other purposes, and, if 
the church had had its way, the oath, helped by its cousin the 
plighting of troth, would have been very likely to succeed. In the 
time of Henry III., faith, oath, and writing, that is, the covenant, 
were the popular familiar forms of promise. The plighting of a 
man’s faith or troth, still known to us in the marriage ceremony, 
was in common use, and the courts of the church claimed jurisdic- 
tion over it as well as over the oath. I have called attention else- 
where to a hint of inclination on the part of the early cler‘cal 
chancellors to continue the clerical jurisdiction in another court, 
and to enforce the ancient form of obligation. Professor Ames has 
controverted my suggestion, but I cannot but think it of signifi- 
cance that down to later times we still find the ecclesiastical 
tribunals punishing breach of faith or of promissory oaths with 
spiritual penalties. When we know that a certain form of under- 
taking was in general use, and that it was enforced by the clergy 
in their own courts, a very little evidence is enough to make us 
believe that in a new court, also presided over by a clergyman and 
with no substantive law of its own, the idea of enforcing it well 
might have been entertained, especially in view of the restrictions 
which the civil power put upon the church. But oath and plighting 
of troth did not survive in the secular forum except as an occasional 
solemnity, and I have mentioned them only to show a lively 
example of the struggle for life among competing ideas, and of the 
ultimate victory and survival of the strongest. After victory the 
law of covenant and debt went on, and consolidated and developed 
their empire in a way that is familiar to you all, until they in their 
turn lost something of their power and prestige in consequence of 
the rise of a new rival, Assumpsit. 


1 Y. B., 13 & 14 Ed. III, 80. 
2 Cesar, B. G., iv, 11; Ammianus Marcellinus, xvii, 1, 13, jurantes conceptis ritu 
patrio verbis. 8 Bracton, 292 4. 
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There were other seeds which dropped by the wayside in early 
law, and which were germs of relations that now might be termed 
contractual, such as the blood covenant, by which people bound 
themselves together or made themselves of one substance by 
drinking the blood or eating the flesh of a newly killed animal. 
Such was the fiction of family relationship, by which, for instance, 
the Aedui symbolized their alliance with the Romans.) I may 
notice in this connection that I suspect that the mundium or early 
German guardianship was the origin of our modern bail, while, as I 
have said, the surety came from a different source. I mention 
these only to bring still closer home the struggle for existence 
between competing ideas and forms to which I have referred. In 
some instances the vanquished competitor has perished. In some 
it has put on the livery of its conqueror, and has become in form 
and external appearance merely a case of covenant or assumpsit. 

Another important matter is the way in which the various obli- 
gations were made binding after they were recognized. A breach 
of oath of course brought with it the displeasure of the gods. In 
other cases, as might be expected, we find hints that liabilities of a 
more primitive sort were extended to the new candidates for legal 
recognition. In the Roman law a failure to pay the price of a pur- 
chase seems to have suggested the analogy of theft. All over the 
world slavery for debt is found, and this seems not to have stood 
on the purely practical considerations which first would occur to 
us, but upon a notion akin to the noxal surrender of the offending 
body for a tort. There is a mass of evidence that various early 
contracts in the systems of law from which our own is descended 
carried with them the notion of pledging the person of the con- 
tracting party, —a notion which we see in its extreme form in the 
seizure or division of the dead body of the debtor,” and which seems 
to come out in the maxim Dedita inhaerent ossibus debitoris. 

I am not going to trace the development of every branch of our 
law in succession, but if we turn to the law of torts we find there, 
perhaps even more noticeably than in the law of contracts, another 
evolutionary process which Mr. Herbert Spencer has made familiar 
to us by the name of Integration. The first stage of torts em- 
braces little if anything beyond those simple acts of violence 


1 Strabo, iv, 32. 
2 See, e.g. Three Metrical Romances, Camden Soc. 1842, introd. page xxvi and 
cantos xii & xxii; Boccaccio, Bohn’s tr. page 444 n., referring to an old English ballad. 
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where the appeals of death, of wounding or maiming, of arson 
and the like had taken the place of self-help, to be succeeded by 
the modification known as the action of trespass. But when the 
action on the case let libel and slander and all the other wrongs 
which are known to the modern law into the civil courts, for cen- 
turies each of the recognized torts had its special history, its own 
precedents, and no one dreamed, so far as I know, that the differ- 
ent cases of liability were, or ought to be, governed by the same 
principles throughout. As is said in the preface to Mr. Jaggard’s 
book, “the use of a book on Torts, as a distinct subject, was a few 
years ago a matter of ridicule.” You may see the change which 
has taken place by comparing Hilliard cn Torts, which proceeds 
by enumeration in successive chapters through assault and battery, 
libel and slander, nuisance, trespass, conversion, etc., with Sir 
Frederick Pollock’s Introduction, in which he says that the pur- 
pose of his book “is to show that there really is a Law of Torts, 
not merely a number of rules of law about various kinds of torts — 
that this is a true living branch of the Common Law, not a col- 
lection of heterogeneous instances.” It would be bold, perhaps, 
to say that the integration was complete, that it did not rest partly 
in tendency. The recent much discussed case of Allen v. Flood, 
in the House of Lords, seems to me to indicate that, in the view 
of the older generation even of able and learned men, the founda- 
tion of liability still is somewhat in the air, and that tradition and 
enumeration are the best guides to this day. But I have no doubt 
that the generalizing principle will prevail, as generalization so 
often prevails, even in advance of evidence, because of the ease of 
mind and comfort which it brings. 

Any one who thinks about the world as I do does not need proof 
that the scientific study of any part of it has an interest which is 
the same in kind as that of any other part. If the examples which 
I have given fail to make the interest plain, there is no use in my 
adding to them, and so I shall pass to another part of my subject. 
But first let me add a word. The man of science in the law is 
not merely a bookworm. To a microscopic eye for detail he must 
unite an insight which tells him what details are significant. Not 
every maker of exact investigation counts, but only he who directs 
his investigation to a crucial point. But I doubt if there is any 
more exalted form of life than that of a great abstract thinker, 
wrapt in the successful study of problems to which he devotes him- 
self, for an end which is neither unselfish nor selfish in the com- 
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mon sense of those words, but is simply to feed the deepest 
hunger and to use the greatest gifts of his soul. 

But after all the place fora man who is complete in all his 
powers is in the fight. The professor, the man of letters, gives up 
one-half of life that his protected talent may grow and flower in 
peace. But to make up your mind at your peril upon a living 
question, for purposes of action, calls upon your whole nature. I 
trust that I have shown that I appreciate what I thus far have 
spoken of as if it were the only form of the scientific study of 
law, but of course I think, as other people do, that the main ends 
of the subject are practical, and from a practical point of view, 
history, with which I have been dealing thus far, is only a means, 
and one of the least of the means, of mastering a tool. From a 
practical point of view, as I have illustrated upon another occa- 
sion, its use is mainly negative and skeptical. It may help us 
to know the true limit of a doctrine, but its chief good is to burst 
inflated explanations. Every one instinctively recognizes that in 
these days the justification of a law for us cannot be found in the 
fact that our fathers always have followed it. It must be found 
in some help which the law brings toward reaching a social end 
which the governing power of the community has made up its 
mind that it wants. And when a lawyer sees a rule of law in 
force he is very apt to invent, if he does not find, some ground of 
policy for its base. But in fact some rules are mere survivals. 
Many might as well be different, and history is the means by 
which we measure the power which the past has had to govern 
the present in spite of ourselves, so to speak, by imposing tradi- 
tions which no longer meet their original end. History sets us 
free and enables us to make up our minds dispassionately whether 
the survival which we are enforcing answers any new purpose © 
when it has ceased to answer the old. Notwithstanding the con- 
trasts which I have been making, the practical study of the law 
ought also to be scientific. The true science of the law does not 
consist mainly in a theological working out of dogma or a logical 
development as in mathematics, or only in a study of it as an 
anthropological document from the outside; an even more impor- 
tant part consists in the establishment of its postulates from within 
upon accurately measured social desires instead of tradition: It 
is this latter part to which I now am turning, and I begin with one 
or two instances of the help of history in clearing away rubbish, — 
instances of detail from my own experience. 
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Last autumn our court had to consider the grounds upon which 
evidence of fresh complaint by a ravished woman is admitted as 
part of the government’s case in an indictment for rape. All 
agree that it is an exception to the ordinary rules of evidence to 
allow a witness to be corroborated by proof that he has said the 
same thing elsewhere when not under oath, except possibly by 
way of rebuttal under extraordinary circumstances. But there is 
the exception, almost as well settled as the rule, and courts and 
lawyers finding the law to be established proceed to account for 
it by consulting their wits. We are told that the outrage is so 
great that there is a natural presumption that a virtuous woman 
would disclose it at the first suitable opportunity. I confess that I 
should think this was about the last crime in which such a presump- 
tion could be made, and that it was far more likely that a man who 
had had his pocket picked or who had been the victim of an 
attempt to murder would speak of it, than that a sensitive woman 
would disclose such a horror. If we look into history no further 
than Hale’s “ Pleas of the Crown,” where we first find the doctrine, 
we get the real reason and the simple truth. In an appeal of 
rape the first step was for the woman to raise hue and cry. Lord 
Hale, after stating that fact, goes on to say that upon an indict- 
ment for the same offence the woman can testify, and that her 
testimony will be corroborated if she made fresh complaint and 
pursued the offender. That is the hue and cry over again. At 
that time there were few rules of evidence. Later our laws of 
evidence were systematized and developed. But the authority of 
Lord Hale has caused his dictum to survive as lawin the particular 
case, while the principle upon which it would have to be justified 
has been destroyed. The exception in other words is a pure sur- 
vival, having nothing or very se to back it except that the 
practice is established.! 

In a somewhat earlier case? I tried to show that the doctrine of 
trespass ad initio in like manner was the survival in a particular 
class of cases of a primitive rule of evidence, which established 
intent by a presumption of law from subsequent conduct, after the 
rule had gone to pieces and had been forgotten as a whole. Since 
that decision Professor Ames has made some suggestions which 
may or may not modify or enlarge the view which I took, but 


1 Commonwealth v. Cleary, 172 Mass. 172. 
2 Commonwealth v. Rubin, 165 Mass. 453. 
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which equally leave the doctrine a survival, the reasons for which 
long have disappeared. | 

In Brower v. Fisher,! the defendant, a deaf and dumb person, 
had conveyed to the plaintiff real and personal property, and had 
got a judgment against the plaintiff for the price. The plaintiff 
brought a bill to find out whether the conveyance was legal, and 
got an injunction pendente lite to stay execution on the judgment. 
On the plaintiff's petition a commission of lunacy was issued to 
inquire whether the defendant was compos mentis. It was found 
that he was so unless the fact that he was born deaf and dumb 
made him otherwise. Thereupon Chancellor Kent dismissed the 
bill but held the inquiry so reasonable that he imposed no 
costs. The old books of England fully justified his view; and 
why? History again gives us the true reason. The Roman law 
held very properly that the dumb, and by extension the deaf, could 
not make the contract called s¢ipu/atio because the essence of that 
contract was a formal question and answer which the dumb could 
not utter and the deaf could not hear. Bracton copies the Roman 
law and repeats the true reason, that they could not express assent, 
consentire ; but shows that he had missed the meaning of stipulari 
by suggesting that perhaps it might be done by gestures or writ- 
ing. Fleta copied Bracton, but seemed to think that the trouble 
was inability to bring the consenting mind, and whereas the Ro- 
man law explained that the rule did not apply to one who was only 
hard of hearing — gui tardius exaudit — Fleta seems to have sup- 
posed that this pointed to a difference between a man born deaf 
and dumb and one who became so later in life.2 In Perkins’s “ Prof- 
itable Book,” this is improved upon by requiring that the man 
should be born blind, deaf, and dumb, and then the reason is 
developed that ‘‘a man that is born blind, deaf, and dumb can 
have no understanding, so that he cannot make a gift or a grant.” ® 
In a case before Vice-Chancellor Wood ‘ good sense prevailed, and it 
was laid down that there is no exception to the presumption’ of 
sanity in the case of a deaf and dumb person. 

Other cases of what I have called inflated and unreal explanations, 
which collapse at the touch of history, are the liability of a master 
for the torts of his servant in the course of his employment, to 
which I have referred earlier, and which thus far never, in my 


1 4 Johns. Ch. 441. 2 But see C. 6, 22, ro. 
8 Pl, 25; Co. Lit. 42 4. * Harrod v. Harrod, 1 K. & J. 4, 9. 
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- opinion, has been put upon a rational footing; and the liability of 
- a common carrier, which, as I conceive, is another distorted sur- 
vival from the absolute responsibility of bailees in early law, 
crossed with the liability of those exercising a common calling to 
which I have referred. These examples are sufficient, I hope, to 
illustrate my meaning, and to point out the danger of inventing 
reasons offhand for whatever we find established in the law. They 
lead me to some other general considerations in which history 
plays no part, or a minor part, but in which my object is to show 
the true process of law-making, and the real meaning of a decision 
upon a doubtful case and thus, as in what I have said before, to help 
in substituting a scientific foundation for empty words. 

I pass from unreal explanations to unreal formulas and inade- 
quate generalizations, and I will take up one or two with especial 
reference to the problems with which we have to deal at the 
present time. The first illustration which occurs to me, especially 
in view of what I have been saying, is suggested by another 
example of the power of fashion. I am immensely struck with the 
blind imitativeness of man when I see how a doctrine, a discrimina- 
tion, even a phrase, will run in a year or two over the whole English- 
speaking world. Lately have we not all been bored to death with 
volenti non fit injuria, and with Lord Justice Bowen’s remark that 
it is volenti and not sczenti? I congratulate any State in whose 
reports you do not see the maxim and its qualification repeated. I 
blush to say that I have been as guilty as the rest. Do we not 
hear every day of taking the risk—an expression which we never 
heard used as it now is until within a very few years? Do we not 
hear constantly of invitation and trap— which came into vogue 
within the memory of many, if not most of those who are here? 
Heaven forbid that I should find fault with an expression because 
it is new, or with the last mentioned expressions on any ground! 
Judges commonly are elderly men, and are more likely to hate at 
sight any analysis to which they are not accustomed, and which 
disturbs repose of mind, than to fall in love with novelties. Every 
living sentence which shows a mind at work for itself is to be 
welcomed. It is not the first use but the tiresome repetition of 
inadequate catch words upon which I am observing, — phrases 
which originally were contributions, but which, by their very 
felicity, delay further analysis for fifty years. That comes from 
the same source as dislike of novelty, — intellectual indolence or 
weakness, —a slackening in the eternal pursuit of the more exact. 
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The growth of education is an increase in the knowledge of 
measure. To use words familiar to logic and to science, it is a 
substitution of quantitative for qualitative judgments. The differ- 
ence between the criticism of a work of art by a man of perception 
without technical training and that by a critic of the studio will illus- 
trate what I mean. The first, on seeing a statue, will say, “It is 
grotesque,” a judgment of quality merely ; the second will say, 
“That statue is so many heads high, instead of the normal so many 
heads.” His judgment is one of quantity. On hearing a passage of 
Beethoven’s Ninth Symphony the first will say, ‘“‘ What a gorgeous 
sudden outburst of sunshine!” — the second, “ Yes, great idea to 
bring in his major third just there, wasn’t it?” Well, in the law 
we only occasionally can reach an absolutely final and quantitative 
determination, because the worth of the competing social ends 
which respectively solicit a judgment for the plaintiff or the 
defendant cannot be reduced to number and accurately fixed. 
The worth, that is, the intensity of the competing Gesires, varies 
with the varying ideals of the time, and, if the desires were 
constant, we could not get beyond a relative decision that one was 
greater and one was less. But it is of the essence of improvement 
that we should be as accurate as we can. Now to recur to such 
expressions as taking the risk and volenti non fit injuria, which are 
very well for once in the sprightly mouth which first applies them, 
the objection to the repetition of them as accepted legal formulas 
is that they do not represent a final analysis, but dodge difficulty 
and responsibility with a rhetorical phrase. When we say that a 
workman takes a certain risk as incident to his employment, we 
mean that on some general grounds of policy blindly felt or 
articulately present to our mind, we read into his contract a term of 
which he never thought; and the real question in every case is, 
What are the grounds, and how far do they extend? The question 
put in that form becomes at once and plainly a question for 
scientific determination, that is, for quantitative comparison by 
means of whatever measure we command. When we speak of 
taking the risk apart from contract, I believe that we merely are 
expressing what the law means by negligence, when for some 
reason or other we wish to express it in a conciliatory form. 

In our approach towards exactness we constantly tend to work 
out definite lines or equators to mark distinctions which we first 
notice as a difference of poles. It is evident in the beginning that 
there must be differences in the legal position of infants arid adults. 
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In the end we establish twenty-one as the dividing point. There 
is a difference manifest at the outset between night and day. The 
statutes of Massachusetts fix the dividing points at one hour after 
sunset and one hour before sunrise, ascertained according to mean 
time. When he has discovered that a difference is a difference of 
degree, that distinguished extremes have between them a penumbra 
in which one gradually shades into the other, a tyro thinks to 
puzzle you by asking where you are going to draw the line, 
and an advocate of more experience will show the arbitrariness of 
the line proposed by putting cases very near to it on one side or 
the other. But the theory of the law is that such lines exist, 
because the theory of the law as to any possible conduct is that it 
is either lawful or unlawful. As that difference has no gradation 
about it, when applied to shades of conduct that are very near each 
other it has an arbitrary look. We like to disguise the arbitrariness, 
we like to save ourselves the trouble of nice and doubtful discrim- 
inations. In-some regions of conduct of a special sort we have to 
be informed of facts which we do not know before we can draw our 
lines intelligently, and so, as we get near the dividing point, we 
call in the jury. From saying that we will leave a question to the 
jury to saying that it is a question of fact is but a step, and the 
result is that at this day it has come to be a widespread doctrine 
that negligence not only is a question for the jury but is a question 
of fact. I have heard it urged with great vehemence by counsel, 
and calmly maintained by professors that, in addition to their 
wrongs to labor, courts were encroaching upon the province of the 
jury when they directed a verdict in a negligence case, even in the 
unobtrusive form of a ruling that there was no evidence of neglect. 

I venture to think, on the other hand, now, as I thought twenty 
years ago, before I went upon the bench, that every time that a 
judge declines to rule whether certain conduct is negligent or not 
he avows his inability to state the law, and that the meaning of 
leaving nice questions to the jury is that while if a question of law 
is pretty clear we can decide it, as it is our duty to do, if it is diffi- 
cult it can be decided better by twelve men taken at random from 
the street. Ifa man fires a gun over a prairie that looks empty to 
the horizon, or crosses a railroad which he can see is clear fora 
thousand yards each way, he is not negligent, that is, he is free 
from legal liability in the first case, he has not prevented his re- 
covery by his own conduct, if he is run over, in the second, as mat- 
ter of law. If he fires a gun into a crowded street, or tries to cross 
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a track ten feet in front of an express train in full sight, running 
sixty miles an hour, he is liable, or he cannot recover, again as 
matter of law, supposing these to be all the facts in the case. What 
new question of fact is introduced if the place of firing is something 
half way between a prairie and a crowded street, or if the express 
train is two hundred, one: hundred, or fifty yards away? I do 
not wish to repeat arguments which I published long ago, and 
which have been more or less quoted in leading text-books. I only 
wish to insist that false reasons and false analogies shall not be 
relied upon for daily practice. It is so easy to accept the phrase 
“ there is. no evidence of negligence,” and thence to infer, as the 
English House of Lords has inferred, as Professor Thayer infers in 
his admirable Preliminary Treatise on Evidence which has appeared 
since these words were written, that the question is the same in 
kind as any other question whether there is evidence of a fact. 
When we rule on evidence of negligence we are ruling ona stan- 
dard of conduct, a standard which we hold the parties bound to 
know beforehand, and which in theory is always the same upon the 
same facts and not a matter dependent upon the whim of the par- 
ticular jury or the eloquence of the particular advocate. And I may 
be permitted to observe that, referring once more to history, similar 
questions originally were, and to some extent still are, dealt with as 
questions of law. It was and is so on the question of probable cause 
in malicious prosecution.’ It was so on the question of necessaries 
for an infant.? It was so in questions of what is reasonable,’ as—a 
reasonable fine,‘ convenient time,® seasonable time,® reasonable time,’ 
reasonable notice of dishonor.’ It is so in regard to the remoteness 
of damage in an action of contract. Originally in malicious pro- 
secution, probable.cause, instead of being negatived in the declara- 
tion, was pleaded by the defendant, and the court passed upon the 
sufficiency of the cause alleged. In the famous case of Weaver v. 


1 Knight v. Jermin, Cro. Eliz. 134; s. Cc. zom. Knight v. German, Cro. Eliz. 70; Paine 
v. Rochester, Cro. Eliz. 871 ; Chambers v. Taylor, Cro. Eliz. goo. 

2 Mackarell v. Bachelor, Cro. Eliz. 583. As to married women see Manby v. Scott, 
1 Siderfin, tog, 2 Sm. L. C. 

8 Caterall v, Marshall, 1 Mod. 70. * Hobart v. Hammond, 4 Co. Rep. 27 b. 

5 Stodder v. Harvey, Cro. Jac. 204. ® Bell v. Wardell, Willes, 202, A. p. 1740. 

7 Butler v. Play, t Mod. 27. 

8 Tindal v. Brown, 1 T. R. 167, A. D. 1786. In this case an exact line has been worked 
out for commercial paper, and an arbitrary rule established. 

® Hobbs wv. London & Southwestern Railway, L. R. 10 Q. B. 111, 122; Hammond & 
Co. v. Bussey, 20 Q. B. D. 79, 89; Johnson v. Faxon, Mass. Jan. 9, 1899. 
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Ward,! the same course was suggested as proper for negligence. I 
quote: “as if the defendant had said that the plaintiff ran across 


his piece when it was discharging, or had set forth the case with - 


the circumstances, so as it had appeared to the court that it had 
been inevitable, and that the defendant had committed no negli- 
gence to give occasion to the hurt.”* But about the middle of the 
last century, when the rule of conduct was complicated with prac- 
tical details the court began to leave some of these questions to the 
jury. Nevertheless, Mr. Starkie, a man of intellect, who was not 
imposed upon by phrases, very nearly saw the ground upon which 
it was done, and puts it on the purely practical distinction that when 
the circumstances are too special and complicated for a general rule 
to be laid down the jury may be called in. But it is obvious thata 
standard of conduct does not cease to be law because the facts to 
which that standard applies are not likely often to be repeated. 

I do not believe that the jury have any historic or @ priori right 
to decide any standard of conduct. I think that the logic of the 
contrary view would be that every decision upon such a question 
by the court is an invasion of their province, and that all the law 
properly is in their breasts. I refer to the subject, however, merely 
as another matter in which phrases have taken the place of real 
reasons, and to do my part toward asserting a certain freedom of 
approach in dealing with negligence cases, not because I wish to 
quarrel with the existing and settled practice. I think that prac- 
tice may be a good one, as it certainly is convenient, for Mr. Star- 
kie’s reason. There are many cases where no one could lay down 
a standard of conduct intelligently without hearing evidence upon 
that, as well as concerning what the conduct was. And although 
it does not follow that such evidence is for the jury, any more than 
the question of fact whether a legislature passed a certain statute, 
still they are a convenient tribunal, and if the evidence to establish 
a rule of law is to be left to them, it seems natural to leave the 
conclusion from the evidence to them as well. I confess that in my 
experience I have not found juries specially inspired for the dis- 
covery of truth. I have not noticed that they could see further into 
things or form a saner judgment than a sensible and well trained 
judge. I have not found them freer from prejudice than an ordin- 


ary judge would be. Indeed one reason why I believe in our prac- — 


tice of leaving questions of negligence to them is what is precisely 
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one of their gravest defects from the point of view of their theoret- 
ical function: that they will introduce into their verdict a certain 
amount — a very large amount, so far as I have observed — of 
popular prejudice, and thus keep the administration of the law in 
accord with the wishes and feelings of the community. Possibly 
such a justification is a little like that which an eminent English 
barrister gave me many years ago for the distinction between bar- 
risters and solicitors. It was in substance that if law was to be 
practised somebody had to be damned, and he preferred that it 
should be somebody else. 

My object is not so much to point out what seem to me to be 
fallacies in particular cases as to enforce by various examples and 
in various applications the need of scrutinizing the reasons for the 
rules which we follow, and of not being contented with hollow forms 
of words merely because they have been used very often and have 
been repeated from one end of the union to the other. We must 
think things not words, or at least we must constantly translate our 
words into the facts for which they stand, if we are to keep to the 
real and the true. I sometimes tell students that the law schools 
pursue an inspirational combined with a logical method, that is, 
the postulates are taken for granted upon authority without inquiry 
into their worth, and then logic is used as the only tool to develop 
the results. It is a necessary method for the purpose of teaching 
dogma. But inasmuch as the real justification of a rule of law, if 
there be one, is that it helps to bring about a social end which we 
desire, it is no less necessary that those who make and develop the 
law should have those ends articulately in their minds. I do not 
expect or think it desirable that the judges should undertake to 
renovate the law. That is not their province. Indeed precisely 
because I believe that the world would be just as well off if it lived 
under laws that differed from ours in many ways, and because I 
believe that the claim of our especial code to respect is simply that 
it exists, that it is the one to which we have become accustomed, 
and not that it represents an eternal principle, I am slow to consent 
to overruling a precedent, and think that our most important duty 
is to see that the judicial duel shall be fought out in the accustomed 
way. But I think it most important to remember whenever a 
doubtful case arises, with certain analogies on one side and other 
analogies on the other, that what really is before us is a conflict 
between two social desires, each of which seeks to extend its 
dominion over the case, and which cannot both have their way. 
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The social question is which desire is strongest at the point of con- 
flict. The judicial one may be narrower, because one or the other 
desire may have been expressed in previous decisions to such an 
extent that logic requires us to assume it to preponderate in the 
one before us. But if that be clearly so, the case is not a doubtful 
one. Where there is doubt the simple tool of logic does not suffice, 
and even if it is disguised and unconscious the judges are called on 
to exercise the sovereign prerogative of choice. 

I have given an example of what seems to me the uninstructive 
and indolent use of phrases to save the trouble of thinking closely, 
in the expression “ taking the risk,” and of what I think a mis- 
leading use in calling every question left to the jury a question of 
fact. Let me give one of over-generalization, or rather of the 
danger of reasoning from generalizations unless you have the par- 
ticulars which they embrace in mind. A generalization is empty 
so far as it is general. Its value depends on the number of par- 
ticulars which it calls up to the speaker and the hearer. Hence 
the futility of arguments on economic questions by any one whose 
memory is not stored with economic facts. Allen v. Flood was 
decided lately by the English House of Lords upon a case of 
maliciously inducing workmen to leave the plaintiff's employ. It 
is made harder to say what the precise issue before the House 
was, by the fact that except in fragmentary quotations it does not 
appear what the jury were told would amount to a malicious inter- 
ference. I infer that they were instructed as in Temperton v. 
Russell,! in such a way that their finding meant little more than 
that the defendant had acted with knowledge and understanding 
of the harm which he would inflict if successful. Or if I should 
add an intent to harm the plaintiff without reference to any imme- 
diate advantage to the defendant, still I do not understand that 
finding meant that the defendant’s act was done from disinterestedly 
malevolent motives, and not from a wish to better the defendant’s 
union in a battle of the market. Taking the point decided to be 
what I suppose it to be, this case confirms opinions which I have 
had occasion to express judicially, and commands my hearty assent. 
But in the elaborate, although to my notion inadequate, discussion 
which took place, eminent judges intimated that anything which a 
man has a right to do he has a right to do whatever his motives, 
and this has been hailed as a triumph of the principle of external 


1 [1893] 1 Q. B. 715. 


| 
q 
q 
i! 
q 
i 
if, 
4 
fi 
q 
q 
| 
| 
| 
{ 
| 
4] 


462 HARVARD LAW REVIEW. 


standards in the law, a principle which I have done my best to 
advocate as well as toname. Now here the reasoning starts from 
the vague generalization Right, and one asks himself at once 
whether it is definite enough to stand the strain. If the scope of 
the right is already determined as absolute and irrespective of 
motive, cadit guestio, there is nothing to argue about. So if all 
rights have that scope. But if different rights are of different 
extent, if they stand on different grounds of policy and have dif- 
ferent histories, it does not follow that because one right is abso- 
lute another is, — and if you simply say all rights shall be so, that 
is only a pontifical or imperial way of forbidding discussion. The 
right to sell property is about as absolute as any I can think of, 
although, under statutes at least, even that may be affected by 
motive, as in the case of an intent to prefer creditors. But the 
privilege of a master to state his servant’s character to one who is 
thinking of employing him is also a right within its limits. Is it 
equally extensive? I suppose it would extend to mistaken state- 
ments volunteered in good faith out of love for the possible em- 
ployer. Would it extend to such statements volunteered simply 
out of hate for the man? To my mind here, again, generalities 
are worse than useless, and the only way to solve the problem 
presented is to weigh the reasons for the particular right claimed 
and those for the competing right to be free from slander as well 
as one can, and to’decide which set preponderates. Any solution 
in general terms seems to me to mark a want of analytic power. 
Gentlemen, I have tried to show by examples something of the 
interest of science as applied to the law, and to point out some 
possible improvement in our way of approaching practical ques- 
tions in the same sphere. To the latter attempt, no doubt, many 
will hardly be ready to yield me their assent. But in that field, as 
in the other, I have had in mind an ultimate dependence upon 
science because it is finally for science to determine, so far as it 
can, the relative worth of our different social ends, and, as I have 
tried to hint, it is our estimate of the proportion between these, 
now often blind and unconscious, that leads us to insist upon and 
to enlarge the sphere of one principle and to allow another grad- 
ually to dwindle into atrophy. Very likely it may be that with all 
the help that statistics and every modern appliance can bring us 
there never will be a commonwealth in which science is every- 
where supreme. But it is an ideal, and without ideals what is life 
worth? They furnish us our perspectives and open glimpses of 
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the infinite. It often is a merit of an ideal to be unattainable. 
Its being so keeps forever before us something more to be done, 
and saves us from the ennui of a monotonous perfection. At the 
least it glorifies dull details, and uplifts and sustains weary years 
of toil with George Herbert's often quoted but ever inspiring verse : 


“Who sweeps a room as in Thy cause, 
Makes that and the action fine.” - 
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OUR NEW POSSESSIONS. 


N the part of many who are dealing with the important ques- 

tions now agitating the country there is to be observed, in 

the newspapers and elsewhere, a great deal of two things, which 

may be called, in homely phrase, crying over spilled milk, and jump- 

ing before you reach the stile; a great deal also of bad constitu- 
tional law, bad political theory and ill-understood history. 

When we elect persons to office they have the power of commit-. 
ting us to courses of conduct and to policies which may be very 
unacceptable to us. Perhaps war may be made, when we person- 
ally abhor it; perhaps peace may be made on terms very repugnant 
to us; perhaps the whole traditional policy of the country may be 
reversed, contrary to our wishes; schemes may be forwarded 
which we have always opposed as fraught with the utmost danger. 
Whether we like it or not, the accomplishment of such results is 
often fully in the power of our public servants. It is we ourselves 
that have given them the power; they hold our commission, and 
we are bound by their acts. When such results have actually 
been accomplished, what are we to do? We may abandon the 
country and go elsewhere. We may sit down and cry over the 
calamity. We may quarrel with the facts, and refuse to recognize 
them. I think it is better to face them, however unwelcome, and 
seek to shape the future as best we may. 

Let me make a preliminary application of these remarks, so as 
to leave entirely clear my own point of view on one subject, and 
to get it behind us, in this discussion. Doubtless this Spanish 
war has brought about a great benefit to mankind, by ending the 
misrule of Spain in her American colonies, and almost ending it 
in her Asiatic ones. That these regions will themselves be much 
better off under any probable government that now awaits them, 


1 This paper was prepared for a non-professional audience, to which it was read on 
January 9 last. The writer has hesitated about submitting to the learned readers of 
this REVIEW a paper somewhat too slight, perhaps, for their consideration, and in 
danger, moreover, of becoming antiquated before it can be published. In assenting 
to this use of it he is influenced by the important nature of some of the suggestions 
here made, — as they appear to him,—and by the fact that he cannot undertake to 
remodel it. 
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we must all believe. Doubtless also noble exhibitions of courage 
and skill have illustrated the war. Always, thank God, the-human 
creature of our blood, in such emergencies, can be counted on for 
these things. Doubtless also it was the distinction of our own 
nation to bring about these great results. But let us not too 
quickly exult in that. It does not at all follow that we have any- 
thing to be proud of. It may still be true that our real place in 
this business is a discreditable one. Personally I think it is. 


‘¢ God moves in a mysterious way 
His wonders to perform.” 


He makes the wrath of man to praise him. Not seldom great 
and beneficent ends come about through the folly, the moral weak- 
ness, the thoughtlessness, the wickedness of nations, — through 
their lack of noble qualities, as well as through the conscious 
exercise of virtue and self-restraint. I think that history will find 
this to be true in the case of the late war; for, to say no worse of 
it, it was a war, with all its awful concomitants, which we, a 
strong nation, forced upon a feeble one while it was on its 
knees, ready to surrender everything of substance, if only it might 
save its pride. 

But the events of last year, of this hell of war, “as in the best 
it is,’ have slipped by into the vast cavern of the past, and it 
is useless to lament them. There they stand, fixed forever and 
unchangeable. 

“ Not the gods can shake the past. 
Flies-to the adamantine door, 
Bolted down for evermore. 

None can re-enter there. . . 


To bind or unbind, add what lacked, .. . 
Alter or mend eternal fact.” 


It is not the war, then, that is to be the subject for our reflec- 
tions to-night, whatever we may think of it, but the portentous 
consequences of the war; these great and unwelcome questions 
about the treaty and the island dependencies. 

In speaking of these questions, we must again recognize accom- 
plished facts. No longer can we claim our old good fortune of 
being able to work out a great destiny by ourselves, here in this 
western world. In my judgment it was a bad mistake to throw 
away our wonderful inherited felicity, in being removed from end- 
less complications with the politics of other continents. Had we 
appreciated our great opportunity and been worthy of it, we might 
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have worked out here that separate, peculiar, high destiny which 
our ancestors seemed to foresee for us, and which with all its grave 
drawbacks and moral dangers, might have done more for mankind 
than anything we may hope to accomplish now by taking a leading 
part in the politics of the world. “Let not England,” said John 
Milton to the Parliament in 1645, “ forget her precedence of teach- 
ing nations how to live.” So to the United States of America, 
before this Spanish war, — possessed as she was of this fortunate 
isolation, of free yet guarded institutions, of vast, unpeopled areas, 


of an opportunity to illustrate how nations may be governed with- 


out wars and without waste, and how the great mass of men’s 
earnings may be applied, not to the machinery of government, or 
the rewarding of office-holders, or the wasteful activities and 
enginery of war, but to the comforts and charities of life and to all 
the nobler ends of human existence, —so, I say, to our country 
as she was before the war, that same solemn warning of Milton, 
“ God-gifted organ-voice of England,” might well have come: 
“Let not America forget her precedence of teaching nations how 
to live.” 

But now we are no longer where we were. The war has broken 
down the old barriers. First it brought us Hawaii, a colony two 
thousand miles away, in the Pacific Ocean. In point of distance 
this was much as if we should sail out over the Atlantic and annex 
the Azores. And now the end of the war is bringing us Puerto 
Rico, Cuba, and the Philippine Islands. All these strange tropical — 
countries are likely to be on our hands. Hawaii is already actually 
a part of our territory. From the other islands we have driven 
out their sovereign, and we have loaded ourselves with great 
responsibilities and hazards in supplying them with government, 
maintaining order, and determining what shall be their fate in the 
future. What are we todo? That the situation is full of peril for 
us there is no doubt; that it is certain to involve us in great 
outlays and perplexities, and in constant hazard of war is clear 
enough. 

I have spoken of accomplished facts. Let us take account of 
these a little more accurately. First, technically speaking, the 
war is not yet over. But as practical men we may as well be 
assured that it will not be renewed. Let us accept that, with all 
its consequences, as an accomplished fact, and let us no longer 
cry over the war. Second, the negotiation of the treaty of peace is 
another accomplished fact. We might have preferred something 
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very different. But the President whom we have charged with 
responsibility has seen fit to put it in the shape which has been 
unofficially disclosed in our newspapers. The negotiation of the 
treaty ; I do not say that the treaty itself is an accomplished fact. 
That is now pending in the Senate. Perhaps, it may be amended 
in some respects. For one, I am disposed to believe that it should 
be. But I think we shall find that it will soon be ratified, sub- 
stantially in its present shape. Let us, then, assume that we are 
to have the governing of Cuba for a considerable time, if not for- 
ever, and that we are to possess Puerto Rico and more or less of 
the Philippine archipelago, with the duty of furnishing a govern- 
ment to them. Third, the full annexation of Hawaii is an accom- 
plished fact; that, like the other islands, has come to us as a 
consequence of this war. 

Now observe, what is often forgotten, that we have actually 
turned acorner. We are no longer considering the expediency of 
entering upon a foreign colonial policy; we have already begun 
upon it. All the elements of the problem of governing dis- 
tant tropical dependencies are found in the case of Hawaii; and 
Hawaii was definitely made a territory on July 7th, 1898. All 
the rest of our possessions involve merely a question of more 
or less. And the questions that confront us are simply these: 
Having these islands on our hands, (1) What can we do with them ? 
(2) What should we do with them? In other words, (1) What 
constitutional power have we in the matter; and (2) What is our 
true policy ? 

I. In the first place, as to our constitutional power, that is a 
question of constitutional law. Let me at once and shortly say 
that, in my judgment, there is no lack of power in our nation, — 
of legal, constitutional power, to govern these islands as colonies, 
substantially as England might govern them; that we have the 
same power that other nations have ; and that we may, subject to 
the agreements of the treaty, sell them, if we wish, or abandon 
them, or set up native governments in them, with or without a 
protectorate, or govern them ourselves. I take it for granted that 
we shall not sell them or abandon them; that we shall hold them 
and govern them, or provide governments for them. 

In considering this matter of constitutional power, it is necessary, 
in view of what we are reading in the newspapers nowadays, to 
discriminate a little. Our papers and magazines and even the 


discourses of distinguished public men, are sometimes a little con- 
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fused. We must disentangle views of political theory, political 
morals, constitutional policy, and doctrines as to that convenient 
refuge for loose thinking which is vaguely called, the “ spirit” of 
the Constitution, from doctrines of constitutional law. Very often 
this is not carefully and consistently done. And so it happens, 
as one looks back over our history and the field of political discus- 
sions in the past, that he seems to see the whole region strewn 
with the wrecks of the Constitution, — of what people have been 
imagining and putting forward as the Constitution. That it was 
unconstitutional to buy Louisiana and Florida; that it was uncon- 
stitutional to add new states to the Union from territory not 
belonging originally to it; that it was unconstitutional to govern 
the territories at all; that it was unconstitutional to charter a 
bank, to issue paper money, to make it a legal tender, to enact 
a protective tariff,— that these and a hundred other things were 
a violation of the Constitution, has been solemnly and passionately 
asserted by statesmen and lawyers. Nothing that is now going 
forward can exceed the vehemence of denunciation, and the 
pathetic and conscientious resistance of those who lifted up their 
voices against many of these supposed violations of the Constitution. 
The trouble has been, then as now, that men imputed to our funda- 
mental law their own too narrow construction of it, their own 
theory of its purposes and its spirit, and sought thus, when the 
question was one of mere power, to restrict its great liberty. That 
instrument, astonishingly well adapted for the purposes of a great, 
developing nation, shows its wisdom mainly in the shortness and 
generality of its provisions, in its silence, and its abstinence from 
petty limitations. As it survives fierce controversies from age to 
age, it is forever silently bearing witness to the wisdom that went 
into its composition, by showing itself suited to the purposes of 
a great people under circumstances that no one of its makers could 
have foreseen. Men have found, as they are finding now, when 
new and unlooked-for situations have presented themselves, that 
they were left with liberty to handle them. Of this quality in the 
constitution people sometimes foolishly talk as if it meant that the - 
great barriers of this instrument have been set at naught, and may 
be set at naught, in great exigencies; as if it were always ready 
to give way under pressure; and as if statesmen were always stand- 
ing ready to violate it when. important enough occasion arose. 
What generally happens, however, on these occasions, is that the 
littleness and the looseness of men’s interpretation of the Constitu- 
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tion are revealed, and that this great instrument shows itself wiser 
and more far-looking than men had thought. It is forever dwarf- 
ing its commentators, both statesmen and judges, by disclosing its 
own greatness. In the entire list of the judges of our highest 
court, past and present, in the business of interpreting the Con- 
stitution, few indeed are the men who have not, now and again, 
signally failed to appreciate the large scope of this great charter of 
our national life. Petty judicial interpretations have always been, 
are now, and always will be, a very serious danger to the country. 

As regards the Constitution, let me say one or two things 
more. A great deal is said, and rightly said, as to the limitations 
in the grants of power to the general government. Doubtless this 
Constitution is essentially different from those of the States, in that 
the provisions of the latter affect a government which has all 
power, except so far as the State has parted with any of it to the 
United States, or as it is withheld by the State constitution itself. 
On the other hand, the United States did not begin with any such 
reservoir of power; it had and has only what is granted in the 
Federal Constitution for the general purposes. But these granted 
powers, while limited in number, are supreme, full, and abso- 
lute in their reach, subject only to any specific abatements made 


in the Constitution itself. The situation brought about by the 


remarkable transaction. of a century ago, when our States com- 
bined to create the United States, may be truly conceived of as 
the setting up of a single great power which, for certain general 
ends should be, to each one of the States, its other half. In each 
State, if you look about for the total contents of sovereign power, 
you find a part of it, the local part, in the State, and the rest of it 
in the general government. Each holds the same relation to this 
common government; each has contributed to it the same pro- 
portion of its total stock; so that at the end of your search you 
find, as regards certain of the chief governmental functions — for 
example the war power and the power of dealing with foreign na- 
tions — that there is but one government in the country, and that, 
so far as these particular functions are concerned, it is as sover- 
eign as each State was before it parted with its powers; just as 
sovereign, as regards these immense and far-reaching functions 
and for all the purposes that they involve, as any one of the great 
nations of the world. If you ask what this nation may do in 
prosecuting the ends for which it was created, the answer is, It 
may do what other sovereign nations may do. In creating this 
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new nation, it was not intended by the States, except as they have 
said so in the Constitution, to diminish the scope of the great 
powers they parted with. Their aim was merely to secure greater 
efficiency by putting the power in stronger hands, hands that 
could strike with the undiminished strength of all. No part of 
sovereignty vanished in this process of transferring it. Of course, 
the general government was submitted to some restraints in the 
national Constitution, and whatever these are, they are an abate- 
ment from the fulness of absolute power in the particulars to 
which they relate. But, speaking generally, it is true that while 
one, two, six or eight specific powers only are given to the general 
government, yet as regards these it is the fulness of power that is 
given. So far as the general welfare and the other great ends 
mentioned in the preamble to the Constitution can be secured 
by intercourse with foreign nations, peaceful or warlike, by the 
post-office, or by the regulation of interstate commerce, these 
matters are intrusted to the general government in their fulness. 
In these particulars, as Chief Justice Marshall said, “‘ America has 
chosen to be a nation.” “In war,” said that great judge in 1821, 
“we are one people. In making peace we are one people. In all 
commercial regulations we are one and the same people. In many 
other respects the American people are one. . . . America has 
chosen to be in many respects and to many purposes a nation ; 
and for all these purposes her government is complete ; to all these 
objects it is competent. The people have declared that in the 
exercise of all powers given for these objects it is supreme.” 
When, a few years ago, it was denied, as it has often been, that 
Congress could forbid the transmission of objectionable matter 
through the mails, distinguished counsel urged before the Supreme 
Court that since the express powers given in the Constitution were 
limited in their exercise to the objects for which they were in- 
trusted, the power to establish post-offices and post-roads was 
restricted to the furnishing of mail facilities. But the court re- 
plied: The States could have excluded this mail matter before the 
Union was formed ; and “ when the power to establish post-offices 
and post-roads was surrendered to the Congress it was as a com- 
plete power, and the grant carried with it the right to exercise all 
the powers which made that grant effective.”! Many times has this 
doctrine been reasserted by our highest court, that when a great 
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sovereign power, like those referred to by the Chief Justice, has 
been conferred, in however few words, all of it was given, unless 
some qualification was to be found in the Constitution itself; and 
that the general limitations of the Constitution related rather to 
the number of the powers than to the reach of them. They are 
intrusted to the general government, to be used as absolutely as 
the States themselves could have used them; in handling those 
general interests which they confided to the nation. 

The power of acquiring colonies is an incident to the function of 
representing the whole country in dealing with other nations and 
states, whether in peace or war. The power of holding and 
governing them follows, necessarily, from that of gaining them. 
Upon the power of acquiring colonies the Constitution has no 
restraint upon the sound judgment of the political department 
of the United States. 

Now let us observe an important point: when a new region is 
acquired it does not at once and necessarily become a part of what 
we call the “ territory” of the United States. Or, to speak more 
exactly, the people in such regions do not necessarily hold the 


same relation to the nation which the occupants of the territories . 


hold. Itis for the political department of the government, that is, 
Congress or the treaty-making power, to determine what the politi- 
cal relation of the new people shall be. Neither they, nor their 
children born within the newly acquired region, necessarily become 


citizens of the United States. Take, for illustration, the case of. 


our tribal Indians. Always many of them have lived within the 
territories of the United States. Our government has mainly fol- 
lowed the example of our English ancestors of recognizing them 
as tribes rather than individuals. Congress and the treaty-making 
power have dealt with them as a separate people, who have their 


own rules, customs and laws, although living on our land. While . 


regulating “commerce with the Indian tribes,” to use the phrase 
of the Constitution, and so laying down rules for governing the 
_ intercourse between Indians and others, and punishing crimes 
committed by tribal Indians on whites, or vice versa, Congress has 
never yet, by any wholesale provision, undertaken to bring them 
fully under subjection to us. That Congress might do this at any 
time, is settled. It has done it partly and by steps and degrees, 
as much as it pleased, all along. It has ended the business of 
making treaties with them, and has begun to punish crimes com- 
mitted by one tribal Indian on another in the Indians’ own country. 
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And yet the Supreme Court has held that the Fourteenth Amend- 
ment did not make tribal Indians citizens of the United States. 
That Amendment, coming into effect in July, 1868, provided that 
“all persons born or naturalized in the United States and subject 
to the jurisdiction thereof” are citizens of the United States. 
Distinguished persons used to think that all tribal Indians born in 
our country, like the Chinese, as recently held, were thus made 
citizens of the United States. That was the publicly expressed 
opinion of Senator Hoar and of Senator Morgan. But fifteen 
years ago the contrary was decided by the Supreme Court of the 
United States. Since they are born, said the Court, “members of 
and owing immediate allegiance to one of the Indian tribes, an 
alien though dependent power, although in a geographical sense 
born in the United States,” they are in the same case with chil- 
dren of a foreign ambassador born here. Yet, remember, we hold 
these people, the Indians, in the hollow of our hand; it is in our 
power, and has been from the beginning, and not in theirs, to say 
whether they shall continue to hold this relation. We can reduce 
them at any moment to full subjection ; so that we are to observe 
. that the question of whether, while living and being born here, 
they shall ‘become citizens, is a question to be determined by the 
mere will and pleasure of Congress. Long ago, more than fifty 
years ago, in affirming the right of the United States to exercise 
its jurisdiction in the “Indian country,” Chief Justice Taney, giv- 
ing the opinion of the Supreme Court, said, “ But . . . . were the 
right and propriety of exercising this power now open to question, 
yet it is a question for the law-making and political power of the 
government and not for the judicial. It is our duty to expound 
and execute the law as we find it, and we think it too firmly and 
clearly established to admit of dispute that the Indian tribes resid- 
ing within the territorial limits of the United States are subject to 
their authority.” We may take it, then, as settled, that it is for 
Congress or the treaty-making power to say what shall be the per- 
manent political position of the new people. As to no one of them 
is it yet determined, except in the case of Hawaii, that it is a 
“territory.” 

The Spanish possessions are held now and will continue to be 
held, as we held the southern states after the War of the Rebellion, 
under military government. Such a government may continue as. 
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long as the political department finds it desirable ; and it should 
continue long enough to allow of the most deliberate attention to 
the problems involved. There is an instance, as a learned friend 
informs me, in South America, still continuing, of a region taken 
from Bolivia by Chili and held under military government, pending 
negotiations, for the past fifteen years. As regards permanent 
arrangements, we may, if we please, set up a native government, 
with or without a protectorate, or we may perhaps establish some 
other status of partial allegiance analogous to that of our tribal 
Indians, or we may govern them precisely as we have governed 
our territories heretofore. 

And this brings us to the question of the government of these 
territories, —a great, important, and ill-understood topic. Hawaii, 
as I said, has become a “territory.” The other islands have not. 
What is it, to be a “ territory” of the United States? It is this: 
It is to be a region of country belonging to the nation, and under 
its absolute jurisdiction and control, except as the fulness of this 
control may be qualified in a few particulars by the Constitution. 
As regards self-government and political power, a territory has no 
constitutional guaranties; its rights, in these respects, are what 
Congress or the treaty-making power thinks it well to allow. It 
has no right to become a State unless it shall have been so stipu- 
lated with the former owner when ceding it. The opinion that we 
can only hold territory for the purpose of nursing it into a State 
is merely a political theory. We have the constitutional power to 
do what it seems wise to do; that matter is left wholly open to the 


political department. A territory may be governed directly by Con-. 


gress, as the District of Columbia, formerly called the Territory of 
Columbia, now is; or it may have such portion of self-government 
as Congress chooses to allow it. But if any is allowed, it may all 
be taken away at any moment. We send out from Washington to 
_ the territories, and always have sent to them, their governors, 
secretaries, marshals, and judges. Their whole executive and judi- 
cial power is imposed upon them by the United States. They 
have not, always, even had legislative power; and we may and 
do abolish and change their laws when we please. 

Now observe, this is exactly the process of governing a colony. 
In fact these territories are, and always have been, colonies, 
dependencies, There is no essential difference between them and 
-the leading colonies of England, except that England does not, and 
would not dare to exercise as full a control over her chief “colonies 
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as we do over ours. I observe in a recent magazine (“ Harper’s 
Monthly,” for January, 1899) a valuable and accurate statement 
on this subject by Professor Hart, our learned and indefatigable 
professor of history at Harvard. He remarks truly that the United 
States, for more than a century, “ has been a great colonial power 
without suspecting it;” and he points out that the conception of 
a colony is that of a “tract of territory subordinate to the inhabi- 
tants of a different tract of country, and ruled by authorities 
wholly or in part responsible to the main administration, instead 
of to the people of their own region.” Great distance, he re- 
marks, is not necessarily involved, nor physical separation from 
the home country, nor the exercise of arbitrary control, nor the 
presence of an alien and inferior race. “The important thing 
about colonies is the co-existence of two kinds of government, with 
an ultimate control in one geographical region, and dependence 
in the other; and since 1784 there has never been a year when 
in the United States there has not been, side by side, such a 
ruling nation and such subject colonies; only we choose to call 
them ‘territories.’ ” 

When people permit themselves to talk, then, of “ vassal states 
and subject peoples,” as if the necessary condition of colonies, say 
of Canada or Australia, or our territories, were one of slavery; 
when they talk of the holding of colonies as contrary to the 
spirit of our free institutions, of its being un-American, and 
having a tendency to degrade our national character; when they 
quote and pervert the large utterances of the Declaration of Inde- 
pendence, and remind us, as if it were pertinent to any questions 
now up, that government derives its just powers from the consent of 
the governed,—let them be reminded of our own national experi- 
ence. Has it been “un-American” to govern the territories and 
the District of Columbia as we have? Has it been contrary to the 
fundamental principles of free government or the Declaration of 
Independence? Has it tended to the degradation of our national 
character? Has England suffered in her national character by 
governing Canada and Australia as she does? Or have England 
and the United States done sensibly and well in so doing? Eng- 
land had learned, and taught, the lesson of where the just powers 
of government come from, as long ago, to say the least, as 1688, 
when she gave the death blow to the doctrine of the divine right of 
kings. Ninety years later we had to remind her of that great doc- 
trine, when she was making us suffer from a stupid and oppressive 
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form of colonial policy. But the entire recent history of Eng- 
land and of the United States shows that a wise and free colonial 
administration, as regards the people who are governed, is one of 
the most admirable contrivances for the improvement of the 
human race and their advancement in happiness and self-govern- 
ment, that has ever been vouchsafed to men. 

On this head let me say one or two things more. We are 
going to have many perils and to commit many blunders in our 
new career; and yet we shall have some great gains. Not the 
least of the benefits will be found in the reflex effect of colonial 
administration upon the home government, and its people and 
public men. These new duties will tend to enlarge men’s ideas 
of government and the ends of government. Our own experi- 
ments in the territories have been comparatively simple ; so that 
already, in discussing our larger problems, we are finding good 
from having them forced upon us. The follies of the silver agita- 
tion and of much of our policy as to revenue, navigation, and 
trade; and the childish literalness which has crept into our notions 
of the principles of government, as if all men, however savage and 
however unfit to govern themselves, were oppressed when other 
people governed them; as if self-government were not often a 
curse; and as if a great nation does not often owe to its people, 
or some part of them, as its chief duty, that of governing them 
from the outside, instead of giving them immediate control of them- 
selves ; — these things are taking their proper place in the whole- 
some education of the discussions that are now going forward. 
There is good ground to expect, I think, that among the incidental 
advantages of our new policy may come to us a larger and juster 
style of political thinking, and I may add, of judicial thinking, 
on constitutional questions, and a soberer type of political adminis- 
tration. Even the nettle danger is to help us in these respects. 

I have something more to say of our territories. And first let 
me shortly trace their history. Before the Revolutionary War was 
over, and several years before the Constitution of the United 
States took effect, the Confederation had begun to receive cessions 
of territory from the original States. The process continued after 
the present government came into existence; and by the year 1802, 
the United States held, under these cessions, besides the District 
of Columbia, a vast region now represented by nine States, namely, 
by a part of Minnesota and by the States of Wisconsin, Michigan, 


Ohio, Indiana, Illinois, Tennessee, Alabama, and Mississippi. 
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These regions now belonged to the nation. They were not 
States, but they had been accepted by the national government 
under a guaranty that eventually they might become States. It 
was not necessary to make such a guaranty ; the Constitution did 
not require it; it was purely an arrangement of policy. Then, in 
1803, came that enormous accession, by purchase from France 
for $15,000,000, of a tract reaching (as we afterwards insisted 
in the Oregon controversy), from the mouth of the Mississippi 
to the Pacific at Vancouver, a region vastly larger than the original 
country east of the Mississippi.! These great regions, all together, 
composed what Marshall called in 1820 the “ American Empire.” 
The new tract included what now makes up fifteen States and two 
territories; namely, the States of Washington, Oregon, Montana, 
Idaho, Wyoming, the two Dakotas, Nebraska, a part of Minnesota, 
Colorado, and Kansas, the States of Iowa, Missouri, Arkansas, 
and Louisiana, the territory of Oklahoma and the Indian Territory, 
At the end of the next decade, in 1819, this example of purchas- 
ing territory was followed by gaining from Spain the territory of 
Florida, at an outlay of $5,000,000. Then, in 1845, came a joint 
resolution of Congress, not a treaty, by which the republic 
of Texas was added directly to the Union, as Vermont and 
Kentucky had been in 1791 and 1792, without ever passing 
through the pupilage of a separate dependency of the nation. 
Then followed war with Mexico, on a question of the true 
boundary of Texas; and as our neighbor, Mr. John Fiske, tells us, 
in his valuable history of the United States, “ When peace was 
made with Mexico in February, 1848, it added to the United 
States an enormous territory, equal in area to Germany, France, 
and Spain added together.” This was supplemented by a pur- 
chase from Mexico in 1853. The whole region is now occupied by 
five States and two territories, namely, by the States of California, 
Nevada and Utah, a part of the States of Colorado and Kansas, 
and the territories of Arizona and New Mexico. 

Then in 1867 came the purchase of Alaska from Russia for 
$7,000,000. This was a novel accession; for it was no longer con- 
tiguous territory that was brought in, but a region separated from us 
by a breadth of foreign country covering several degrees of latitude. 
Alaska stretches towards the north for more than fifteen degrees, 
and away up into the Arctic Ocean. It reaches westward until its 


1 It is well known that our claim went farther, — both as regards the grounds of it, 
and the region it covered. 
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mainland is only separated from Asia by about fifty miles of water, 
at Behring Straits. And then our Aleutian archipelago continues 
out under the continent of Asia, into the longitude of New Zealand. 
This acquisition shifted the geographical middle of our country so 
as to place it some way out in the Pacific Ocean. 

And now we reach the recent and pending cessions. The 
Hawaiian Islands have now, six months ago, been added to our 
territories. They are 2100 miles out in the ocean, southwesterly 
from San Francisco, in the latitude of Puerto Rico and Cuba, and 
in the longitude of the western mainland of Alaska. Having failed 
in accomplishing this annexation by a treaty, the promoters of it 
secured the result, after the example of Texas, by a joint resolu- 
tion, during the war with Spain and as an incident toit. The res- 
olution is simply the acceptance of an unconditional offer from 
Hawaii. In the language of the resolution, “Said cession is 
accepted; . . . the said Hawaiian Islands and their dependencies 
are hereby annexed as a part of the territory of the United States 
and are subject to the sovereign dominion thereof.” Till Congress 
provides for their government they are under the President’s 
supreme control. A few temporary provisions only, as to customs, 
treaties, and immigration, are made in the resolution. No promise 
of becoming a State has been made, and no assurance as to the 
‘status or control of the population. 

The proposition now pending in Congress for the establishment 
of a territorial government in Hawaii gives these islands the full 
status of a territory of the United States, under a governor and 
territorial secretary appointed by the President, with power in the 
governor to appoint the judges and other officers, with the consent 
of the territorial senate. The legislature is to be composed of a 
house of representatives elected by the people who are male citi- 
zens of the United States twenty-one years of age; that is, as it is 
rather oddly expressed, “all white persons, including Portuguese 
and persons of African descent,” and all of the Hawaiian race who 
were citizens of the Hawaiian Republic just before the transfer of 
the sovereignty to the United States; and of a senate, elected by 


such persons as could vote for representatives, being also owners - 


in their own right of real property in the territory of not less than 
$1000, and paying taxes for the last year, or being in receipt during 
that year of a money income not less than $600. 

The commissioners who have prepared a form of government 
for Hawaii intimate an opinion that it cannot form a precedent for 
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the other islands now acquired or coming in. They suggest the 
need of more outside control for the new possessions. “ The 
underlying theory of our government,” they say, “is the right of 
self-government, and a people must be fitted for self-government 
before they can be trusted with the responsibilities and duties 
attaching to free government.” And again they say that “the 
American idea of universal suffrage presupposes that the body of 
citizens who are to exercise it in a free and independent manner 
have by inheritance or education such knowledge and apprecia- 
tion of the responsibilities of free suffrage, and of a full participa- 
tion in the sovereignty of the country, as to be able to maintain a 
republican government.” 

What I have said, so far, tends to show that there is no consti- 
tutional difficulty in our acquiring, holding, and permanently gov- 
erning territory of any sort and situated anywhere. Whatever 
restraints may be imposed on our congress and the executive by the 
Constitution of the United States, they have not made impossible 
a firm and vigorous administration of government in the territories. 
Witness especially the case of the District of Columbia and the 
Territory of Utah. It is not to be anticipated that they will have 
any such effect in our island dependencies. - 

But what exactly is the operation of the Constitution in the 
territories? <A difficult question, and very fit to be deliberately 
and fully considered by Congress and by the Supreme Court: a — 
question never yet satisfactorily disposed of; perhaps one not to 
be answered finally by a court. It would be easy to cite dicta and 
even decisions that extend the Constitution and what we call its 
bill of rights to the territories; but no judicial decision yet made 
has thoroughly dealt with the matter, or can be regarded as at all 
final on a question so very grave. 

It is sometimes supposed that the effect of the early amendments 
and other parts of the Constitution which make up what is called 
its bill of rights, is that of absolutely withholding power from the 
nation to govern in the forbidden way; not merely within the 
States, but within the territories, and anywhere and everywhere, 
and under all circumstances whatever; so that, for instance, no 
criminal trial could proceed anywhere under the authority of the 
United States without those safeguards of a grand jury and petit 
jury, which would be necessary within the States. But that is 
not so. 

Let me explain what I mean by an illustration. Nineteen years 
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ago, a seaman upon an American vessel, charged with murder com- 
mitted in the waters of Japan, was tried in that country before the 
American consul and four associates. Against his objection that 
he was entitled to be accused by a grand jury and tried by a petit 
jury, he was found guilty by the consular tribunal and sentenced 
to death. The President of the United States commuted his sen- 
tence to imprisonment for life in the State prison at Albany. Ten 
years later the convict sought by a writ of habeas corpus for a 
discharge on the ground that he was held in violation of the Con- 
stitution, in that he was entitled to a jury and a grand jury; and 
that the legislation of Congress, under the treaty, providing for the 
consular tribunal which tried him, was unconstitutional. But he 
was remanded, and the court declared, by the mouth of Mr. Justice 
Field, that the Constitution had established a government “ for 
the United States of America, and not for countries outside their 
limits. The guaranties it affords,” they went on to say, “... 
apply only to citizens and others within the United States, or who 
are brought there for trial for alleged offences committed elsewhere, 
and not to residents or temporary sojourners abroad.” ! 

We observe in such a case that our Congress may constitu- 
tionally authorize a capital trial without either jury or grand jury, 
notwithstanding the express provisions of the Constitution and its 
amendments. The reason is that these provisions are not appli- 
cable to this sort of case. The Constitution has to be read side by 
side with the customs and laws of nations. The operation of our 
Constitution is not to create a legislative body which is wholly 
bereaved of power to do anywhere the things which are forbid- 
den within the United States. It is not stricken with inability, 
destitute of power, as if paralyzed, on these subjects, anywhere 
and everywhere and under all circumstances. The prohibitions, 
although they do not say it, deal only with certain circumstances 
and persons and places. 

But to return to the specific question as to the situation of the 
territories. Hawaii, as I have said, is now a “territory ;” and other 
islands, although not made “territories” by the treaty, may be- 
come such by Act of Congress. It is probably the prevailing legal 
opinion to-day that a citizen of a territory is a citizen of the United 
States, and that children born in the territories and subject to our 
national jurisdiction are citizens of the United States. Probably, 


1 Jn re Ross, 140 U. S. 453. 


i} 
: 

| 

| 

q 


480 HARVARD LAW REVIEW. 


also, it is the prevailing legal opinion, supported by some judicial 
decisions, that the territories are a part of the United States, not 
merely in the eye of international law, as all agree, but in the 
sense of our municipal law; so that ¢e. g. as judges have said, taxes 
must be uniform there and in the States. There is also judicial 
authority for the opinion, and I suppose it is the more common 
- opinion, that those parts of the Constitution securing trial by jury 
and other personal rights are applicable to the territories. 

There is, however, little in the text of the Constitution itself, and 
little, in point of intrinsic reason, in the judicial opinions and dicta 
on these subjects, to prevent us from holding that the Constitution 
does not cover the territories, and that the power of the United States 
in governing them, except as to one or two particulars, is to be 
measured only by the terms of the cessions which it has accepted, 
or of the treaty under which a territory may have come in. It 
may be observed that States and foreign countries in making their 
cessions inserted such conditions and guaranties of right as they 
thought necessary. Beyond these restraints it may well be thought 
that the territories are subject to the absolute power of Congress. 

I will not go into detail in discussing these matters now. It 
would take too much time, and would require much too technical 
a discussion to be appropriate to this time and place. But let me 
refer to a single head of the Constitution, in its relation to the 
territories, on which the law is perfectly settled, and which furnishes 
a clear suggestion for a right solution of some at least of the 
questions in hand. 

The great difficulty when the United States Constitution was 

made, was the adjustment between the power of the States and of 
the United States. The territories played no part at all. They 
were disposed of in the Constitution, so far as anything was said 
of them, by placing them wholly under the control of Congress. 
Article IV., Section 3: “The Congress shall have power to dis- 
pose of, and make all needful rules and regulations respecting the 
territory or other property belonging to the United States.” In 
Article I., Section 8, Congress is also given power of exclusive 
legislation in all cases whatever over the district, not exceeding 
ten miles square, where the seat of government should be fixed, 
and over places purchased by consent of the States for forts and 
the like. Congress might admit new States; and these, no doubt, 
might be made out of the territories, because Congress had already 
promised to admit States out of the Northwest Territory. The 
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territories of that period had belonged to the States, and whatever 
privileges the States wished to secure they could and did secure 
in the terms on which they were ceded. The great anxiety was to 
make a strong enough central government and yet prevent the 
United States from encroaching on the rights of the States or of 
the people of the States. One sees no sign of any anxiety on the 
part of the makers of the Constitution as to the status of people 
belonging to regions then ceded to the national government or there- 
after to be ceded. That was a matter which had been attended to 
in the cessions actually made by the parties who made them; and 
it might fairly be presumed that it would be attended to in future 
cessions, so far as might be desired and found convenient between 
the parties concerned. What was appropriate in the case of some 
territories might not be in other cases. A cannibal island and 
the Northwest Territory would require different treatment ; and 
restraints beneficial in the one case would be harmful in the other. 

It was perfectly natural, therefore, and to be expected, when in 
dealing with the third article of the Constitution providing for the 
distribution of “the judicial power of the United States” and the 
tenure of the judges, that it should be treated as having no applica- 
tion to the territories. The Constitution provides that all its 
judges shall hold office during good behavior. But in regulating the 
judicial system of the territories Congress has always appointed the 
judges for a term of years, and not during good behavior. Seventy 
years ago, Chief Justice Marshall said: ‘ These courts, then, are 
not constitutional courts in which the judicial power conferred by 
the Constitution on the general government can be deposited. They 
are incapable of receiving it. They are legislative courts, created in 
virtue of the general right of sovereignty which exists in the gov- 
ernment, or in virtue of that clause which enables Congress to 
make all needful rules and regulations respecting the territory 
belonging to the United States. The jurisdiction with which they 
are invested is not a part of that judicial power which is conferred 
in the third article of the Constitution, but is conferred by Congress 
in the execution of those general powers which that body possesses 
over the territories of the United States.”! This doctrine has 
always been acted on. In 1871 the court said, through Chief 
Justice Chase: “ There is no supreme court of the United States 
nor is there any district court of the United States, in the sense 
of the Constitution, in the territory of Utah. The judges are 
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not appointed for the same term, nor is the jurisdiction... 
part of the judicial power conferred by the Constitution on the 
general government. The courts are the legislative courts of the 
territory, created in virtue of the clause which authorizes Congress 
to make all needful rules and regulations respecting the territory 
belonging to the United States.”? 

But now observe, if the restraints of this part of the Constitution 
do not operate in the territories, why should those of the rest of it 
reach them? If the judicial system of the United States was meant 
only for the United States in the narrower sense, as including the 
States themselves, the conclusion seems, as I am inclined to believe 
it, a just one, that the Constitution generally was not meant for the 
territories, except as it may in any place expressly or plainly indicate 
otherwise; and that its provisions committing the territories to 
that full control of Congress which is expressly mentioned, and 
to its implied authority to govern, involved in the power to acquire, 
carry an absolute authority over them, except as there may be 
any plain expression of restraints. Such was the opinion of Chan- 
cellor Kent as expressed in his Commentaries in 1826, and never 
changed. He said: “If... the government of the United 
States should carry into execution the project of colonizing the 
_ great valley of the Columbia or Oregon River to the west of the 
Rocky Mountains, it would afford a subject of grave consideration 
what would be the future civil and political destiny of that country. 
It would be a long time before it would be populous enough to be 
created into independent States; and in the mean time, upon the 
doctrine taught by the Acts of Congress and even by the judicial 
decisions of the Supreme Court, the colonies would be in a state of 
the most complete subordination, and as dependent upon the will 
of Congress as the people of this country would have been upon 
the king and Parliament of Great Britain, if they could have sus- 
tained their claim to bind us in all cases whatsoever.” 

Let me refer to a valuable paper on this particular question in a 
magazine called the “ Review of Reviews,” for January, 1899, by 
Professor Judson of Chicago. He examines the subject carefully 
and with references to some of the decisions, and reaches the con- 
clusion that only in an international sense can it be said that the 
territories are a part of the United States, as that phrase is used 
in the Constitution.? 


1 Clinton v. Englebrecht, 13 Wall. 434. 
2 See also the very valuable investigation of the text of the Constitution, by Profes- 
sor Langdell, in the last number of this REVIEW, leading up to the same conclusion. 
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II. So far I have pointed out two things: First, that we no 
longer have before us the question of whether we will take on 
extra-continental colonies or not. We actually have them now. 
Our real question is what to do with them. And, second, as pre- 
liminary to the question what we shall do with them, I have been 
- considering what is the compass of our power. I have pointed 
out that after the ratification of the treaty, we shall still have 
absolute power to determine what the political relation of the 
Spanish islands to us shall be, and so the scope of our govern- 
mental control over them ; and that if they should be annexed, so 
as to be identified, in status, with the territories, we shall still have 
full power to deal with them, subject only to any applicable re- 
straints of the Constitution of the United States; so that we may 
govern these extra-continental dependencies as we have in fact, ever 
since the beginning of our nation, governed our continental colonies, 
namely, the territories and the District of Columbia. And I have 
shown how it is that we have acquired and governed these, namely, 
in a manner which nearly corresponds to the method of England in 
governing her freest colonies ; only more stringent and less free. 

I may add that the restraints of the Constitution would probably 
be found less embarrassing in governing a barbarous or semi- 
barbarous people than might at first sight be thought ; just as they 
have been found not seriously to interfere with the carrying on of 
war with rebellious States. That instrument was made, and is to 
be read and applied, in the atmosphere of the common law and of 
the law of nations; and with a constant tacit reference to that 
accumulation of principles and maxims of sound reason and good 
sense which temper all applications of it to actual affairs. When 
our own'people, owing allegiance, will not be governed as they 
should be, they may still be governed somehow; and under the 
Constitution they may be governed as it is necessary to govern 
them, according to the actual circumstances of the case. They 
cannot throw off the authority of the nation; they must accept it 
in such form as is practicable under the circumstances that they 
themselves create. Let me add in order to prevent a possible mis- 
understanding, that in matters of substance the restraints of the 
Constitution will not often be felt as restraints in the government 
of colonies by a civilized nation in modern times. Such a nation, 
like England, is likely to restrain itself within narrower lines than 
the Constitution requires, from mere policy, and from its own sense 
of humanity and justice. 
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And now let me very briefly and very summarily speak of our 
policy and of our duty. - I will not enlarge here. 

1. In the first place, we must face and take up the new and 
unavoidable duties of the new colonial administration, however un- 
welcome they may be, handsomely and firmly. There is no ques- 
tion now of any choice as to whether we will have a colonial policy. 

2. The case of Hawaii should await the settlement of the 
general problems now coming into view, arising out of these 
new dependencies. The case of all the islands will be in many 
respects the same. They should all be dealt with together. 

3. We should ratify the treaty; and then determine the fate of 
the Philippines after very full and careful consideration. The 
treaty simply detaches these islands from Spain and secures for us 
the opportunity to do this. As things now stand, the policy of 
throwing them back upon Spain or upon themselves, merely be- 
cause we individually do not want them, and because it is easier 
to defeat the treaty than it is to accomplish afterwards a particular 
disposition of them that one may himself prefer, seems to me un- 
worthy of the nation and of the subject in hand. It is dealing too 
hastily with a great and serious problem ; and it is discrediting our 
own capacity to handle it with wise deliberation. 

4. Having ratified the treaty, let us be in no hurry to close the 
grave questions that will present themselves as to the permanent 
status of the islands. These should all continue, for the present, to 
be governed under executive and military control; and meantime 
with the utmost possible care we should study the true settlement 
of these questions. 

5. Let us beware, at every step, promising to the islands, not 
excepting Hawaii, any place in the Union. Here, as elsewhere, 
we shall find England’s sensible policy our best guide. We can- 
not imagine Great Britain’s letting in her colonies to share the 
responsibility of governing the home country and all the rest of 
the empire. In France, indeed, that mistake has partly been com- 
mitted; but we are hearing now the solemn warnings of the 
French against such a policy. Never should we admit any extra- 
continental State into the Union; it is an intolerable suggestion. 
I am glad to observe that it is proposed in Congress to insert in 
the statute for the settlement of the Hawaiian government the 
express declaration that it is not to be admitted into the Union. 
The same thing should be done with all the other islands. The 
remark attributed to a judge of the Supreme Court of the United 
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States in presiding, lately, over a popular meeting in Washington, 
that we have no power to hold colonies except for the purpose of 
preparing them to come in as States, has no judicial quality 
whatever. It is simply, as I have already said, a political theory 
entertained by some persons, but resting upon no ground of con- 
stitutional law. 

6. Furthermore, considering the danger which attends a close 
division of parties, and our unfortunate experience of recent years 
in admitting States ill-prepared to become members of the Union, 
we ought to guard against the excesses of party spirit on so grave 
a subject, by amending the Constitution and limiting the States of 
the Union to the continent. After the great convulsion of thirty 
odd years ago we found it necessary. to amend the Constitution 
before settling down again. Equally after this war, attended by 
such momentous results, we have abundant reason to proceed in 
the same way. Such amendments are difficult, but they are not 
impossible ; nor are they necessarily so very long in being accom- 
plished. The Twelfth amendment was in force in about nine 
months after it was proposed. _ 

Guarded by such an amendment it appears to me that we might 
enter upon the new and inevitable career which this Spanish war 
has marked out for us, with a good hope of advancing the honor 
and prosperity of our country and the welfare of mankind. 


Fames Bradley Thayer. 
January, 1899. 
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RAILWAY CONSOLIDATION ON THE 
INDIANA-ILLINOIS LINE. 


ie 1895 the Supreme Court of Illinois decided that in the ab- 

sence of authority granted by special charter before the present 
Constitution, railway corporations of Illinois had no authority to 
consolidate with corporations of other States, and that for this rea- 
son where a combination formed by a railway company organized 
under the general laws of Illinois and corporations of other States 
had given a mortgage upon their entire property, the mortgage 
constituted no lien whatever upon the property in Illinois, and that 
the bonds were to this extent without security. 

This decision surprised many of the Illinois bar and many hold- 
ers of railway securities. All roads of importance operating within 
the State extend beyond its limits, and changes of corporate organi- 
zation are continually necessary. Prior to 1874 railways were au- 
thorized by statute to consolidate with companies whether organized . 
in Illinois or elsewhere, but in that year this statute was repealed, 
and the legislature appeared to declare a policy adverse to such 
consolidations. In subsequent legislation this policy has been em- 
phasized, as in the Act of May 24, 1877, which expressly provides 
that nothing therein contained shall authorize consolidation of rail- 
way corporations of Illinois with those of other States,? and in the 
proviso of the act of March 30, 1875,’ that nothing therein should be 
construed to authorize foreign railways to become the owners of any 
railroad in Illinois. By the Act of June 14, 1883, an exception 
was made to the general rule forbidding consolidation with railway 
companies of other States, so far as to provide that whenever a 
railroad situated partly in Illinois and partly in another State and 
theretofore owned by a consolidated corporation had been sold under 
decree of court and purchased as an entirety in the name of cor- 
porations organized under the laws of different States, these cor- 
porations might consolidate. With this exception, however, the 


1 American Loan & Trust Co. v. Minnesota & Northwestern R. R. Co., 157 Ill. 641. 
2 Starr & Curtiss, Stats. of Ill., 2d ed., iii, 3248. 

8 Starr & Curtiss, Stats. of Ill., 2ded., iii, 3240. 

* Starr & Curtiss, Stats. of Ill., st ed., ii, 1917. 
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legislative policy of Illinois continues adverse to such consoli- 
dations. 

Since the repeal of the statute in 1874 a number of roads operat- 
ing across adjoining States have refused to consolidate with cor- 
porations of Illinois, but have made their terminus at the Illinois 
State line, and have reached points within the State by means of 
leases, operating contracts, or stock ownership. 

Most railways have, however, refused to follow so conservative 
a course, and many so-called consolidations have been made as 
though the act authorizing consolidation were still in existence. 
Securities have been issued by these consolidated companies for 
many millions of dollars, and the rule announced in the American 
Trust Company case throws great doubt upon the validity of all 
these transactions. The result has been the passage, in 1897, of a 
statute ratifying consolidations made by corporations of Illinois 
and those of other States between July 1, 1874, and July 1, 1883.1 

There may be some doubt whether this statute can have the in- 
tended effect, but in any event it gives no authority for the many 
consolidations which have been made during the last fifteen years. 
Among the interests thus threatened are some very valuable securi- 
ties, and the questions presented are, by reason of their magnitude, 
of national importance. 

Beside these two methods of dealing with the law, — that is, of 
directly obeying or disobeying it, — there also developed upon the 
Indiana-Illinois State line a third course by which some lawyers 
have considered that the fruits of consolidation might be obtained 
without the fact. This is the method now in vogue when railway 
corporations operating eastward from Illinois are united. Large in- 
vestments have been made and are making upon faith in the validity 
of this scheme. It may be that this faith will be justified, but 
whatever the ultimate result, it seems clear that those who make 
these investments take a substantial present risk. 

It is the policy of Illinois that railroads within the State shall be 
operated by domestic corporations. Until recently and with a sin- 
gle exception,” an Illinois railway could not sell its road to a foreign 
corporation, but, so far as the Illinois law was concerned, could 
purchase a railway in another State. 

The statutes of Indiana provide that companies organized under 


1 Session Laws of Illinois, 1897, 198. 
2 Act of 1895, Starr & Curtiss, Stats. of Ill., 2d ed., iii, 3240. 
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the laws of that or of any adjoining State whose roads connect upon 
the State line or elsewhere may join and unite their roads and 
merge and consolidate their stock upon such terms as may be 
mutually agreed upon in accordance with the laws of the adjoining 
State with whose railroads connections are thus formed.! 

This last phrase does not adopt the law of adjoining States, but 
is construed as requiring that the terms of the agreement of consoli- 
dation be not in conflict with the laws of those States.? 

The laws of Indiana, like those of Illinois, do not authorize a 
domestic company to sell or lease its property to a foreign corpora- 
tion. The question that presents itself, therefore, is whether a 
purchase of an Indiana road can be effected by an Illinois corpora- 
tion in such a way that it will be regarded in Illinois as a purchase 
and not a consolidation, and in Indiana as a consolidation and not 
a sale. 

It is said that all the requirements of this situation are met 
when the two companies make an agreement, by which the Indiana 
road transfers all its property to the Illinois corporation and passes 
out of existence, while the Illinois company, in consideration for 
this conveyance, issues its stock directly to the Indiana stockhold- 
ers. Consolidations often take the form of purchase and sale,’ and 
it is not necessary that both constituent companies should continue 
to exist. Sometimes consolidation is made by dissolving both 
companies, or by dissolving either one, while preserving the other 
company and issuing its shares to stockholders in the dissolved 
company. 

It appears, therefore, that the use of the word “consolidation ” 
in the Indiana statutes does not alone require that when consoli- 
dation is made, the constituent companies shall all continue their 
existence. 

This apparently is the understanding of the courts of Indiana. 

In Jessen v. Commissioners of Lake County,® the court said: 
“Under our statute providing for the consolidation of railroad 
companies, the consolidation is the result of contract between such 


1 Act of February 23, 1853, amended March 8, 1897. Burns, Annotated Stat. of In- 
diana, § 5257. 

2 Bradford v. Railway Co., 142 Ind. 383. 

8 Thompson, Corporations, i, § 324; Lauman v. Lebanon Valley R. R. Co., 
30 Pa. St. 46; Racine, etc. R. R. Co. v. Farmers’ L. & T. Co., 49 Ill. 331. 

4 Morawatz, Corporations, § 942. : 
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companies, and the question as to whether either or both of the 
original companies, by reason of the consolidation become extinct 
or cease to exist, must depend very largely, if not entirely, upon 
the terms of the contract of consolidation mutually agreed upon in 
each particular case.” } 

In Cashman v. Brownlee, the court quoted approvingly from 
Rorer on Railroads® the statement that “the Legislature may allow 
a consolidation of two railroad corporations whereby the one so 
merged loses its corporate existence. .. . The company so merged, 
that is all its members, pass into and become members of the com- 
pany into which it is merged.” 

It is at this point in the consideration of the Indiana decisions 
that we reach the very suggestive case of Easton & Hamilton Ry. 
Co. v. Hunt.4 In that case, an Indiana railway corporation had 
sold and conveyed its property to a corporation of Ohio, taking in 
payment stock in the Ohio Company, which was distributed to the 
stockholders of the Indiana Company. It does not appear that 
counsel attacked this proceeding, and no doubt as to its validity is 
suggested in the opinion of the court. . 

Branch v. Jesup ® resembles the Hunt case. The South Georgia 
and Florida Railroad had been authorized to construct a line from 
Oglethorpe to Albany; from Albany to Thomasville, and from 
Thomasville to the Florida line. Its powers authorized it to pur- 
chase and sell all kinds of property, and to incorporate its stock 
with that of any other company. 

Acting under these powers, it entered into a contract with the 
Albany & Gulf Railroad Company to construct a road from Thomas- 
ville to Albany, and to sell it to the Gulf Railroad Company, to- 
gether with the franchise of using it, receiving pay therefor in the 
stock of the Gulf Road. The transaction was carried out and sus- 
tained. 

The court after referring to the authority of the Georgia Com- 
pany to purchase and sell property of all kinds and to consolidate 
its stock with the stock of other companies, goes on to say: — 


“Tt seems to us clear that these. powers were sufficient to enable the 
company to sell its road and franchises to any company competent to 
purchase them. As a general rule, it is true, a railroad company with 
only the ordinary power to construct and operate its road cannot dispose 


1 See also Crawfordsville, etc. Co. v. Fletcher, 104 Ind. 97-106. 
2 128 Ind. 266-269, 270. . § i, 38. 
* 20 Ind. 457. 5 106 U.S. 468. 
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of it to another company. Legislative aid is necessary to that end. But 
this company had, by its charter, express power to incorporate its stock 
with the stock of any other company. This power has an enlarging effect 
upon the ordinary power to sell and dispose of property belonging to the 
company. Generally the power to sell and dispose has reference only to 
transactions in the ordinary course of business incident to a railroad com- 
pany; and does not extend to the sale of the railroad itself, or of the 
franchises, connected therewith. Outlying lands, not needed for railroad 
uses, may be sold. Machinery and other personal property may be sold. 
But the road and franchises are generally inalienable ; and they are so not 
only because they are acquired by legislative grant, or in the exercise of 
special authority given, for the specific purposes of the incorporating act, 
but because they are essential to the fulfilling of those purposes; and it 
would be a dereliction of the duty owed by the corporation to the State 
and to the public to part with them. But where, as in this case, power is 
given to incorporate the capital stock with the stock of any other company, 
a very large addition is made to the ordinary powers granted to a com- 
pany. In this country, the creation and exercise of such a power is well 
understood. It contemplates not only the possible transfer of the railroad 
and its franchises to another company, but even the extinguishment of the 
corporation itself and its absorption into a different organization. The 
greater power of alienating or extinguishing all its franchises, including 
its own being and existence, contains the lesser power of alienating its 
road and the franchises incident thereto and necessary to its operation. 
Its power of alienation and sale extends to a class of subjects to which it 
does not ordinarily apply. In view of the large power thus conferred 
upon the South Georgia and Florida Railroad Company, we cannot doubt 
that it had full power to enter into the arrangement made with the Atlantic 
and Gulf Railroad Company for the transfer of that portion of its line ex- 
tending from Albany to Thomasville, including the franchise of construct- 
ing and using the same and an incorporation of all its stock, issued for 
the construction of said road with the stock of the latter company.” 


If these were all the authorities on the subject, it would seem 
that the method of consolidation under consideration was author- 
ized by law. There is, however, an embarrassing decision to be 
found in the case of Commissioners of Tippecanoe County v. 
Railway Co! In this case the question arose as to the validity of 
an agreement made by an Indiana company with an Illinois com- 
pany whereby the Indiana company leased its road for 999 years, 
giving to the lessee the option to purchase the property. It was 
treated, however, by the court as a sale, “different from a sale and 


1 50 Ind. 85. 
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delivery in nothing except that the consideration for the transfer is 
paid semi-annually instead of ‘in a sum total. The true character 
of the instrument, therefore, if the parties choose so to treat it, is 
that of a sale; and it seems to us a perversion of the meaning of 
words, and an evasion of law, to give it any other interpretation.” 
In passing upon it in the character of a sale, the court says: — 


“ But it is urged by the appellees that there is authority of law for 
making the contract in question, if not in express terms, yet by fair in- 
terpretation, whether it is called a lease or a sale; and they cite the Act 
of February 23, 1853. That act is ‘to authorize railroad companies to 
consolidate their stock with the stock of railroad companies in this or in 
an adjoining State, and to connect their roads with the roads of said 
companies,’ etc. The title nowhere mentioned a lease or a sale. In- 
deed, the words ‘to connect their roads with the roads of said com- 
panies’ would seem to exclude such a conclusion. To connect one road 
with another does not fairly mean to lease it or to sell it to another.” 


This case appears to establish in Indiana the present rule that 
domestic railways may not lease or sell their roads. ‘ We look in 
vain in this latest decision of the State for an assertion of the 
proposition that, by the laws of that State or by the decisions of. 
its courts, there exists any law by which one railroad company can, 
by lease or by any other contract, make an absolute surrender of 
its road and its franchises to another. And yet that was the ques- 
tion under discussion, and because the lease in that case contained 
a clause of perpetual renewal, and in effect cmened to a sale, the 
court held it wtra vires.” } 

In the recent Vandalia case? this construction of the Indiana 
statute was reaffirmed. It is true that in both of the cases last 
referred to the question involved concerned the right of an Indiana 
railway to become the lessee of the property of another corporation, 
but in the opinion of the court the general effect of the Indiana 
statute was necessarily considered, and the statements quoted hold- 
ing that the power granted to railroad companies by this statute to 
consolidate with other companies and to connect with other roads, 
does not carry with it the power to sell their property or franchises, 
are in accordance with the weight of authority upon the subject, 
especially in the case of interstate railways where a sale would turn 


1 Pennsylvania Co. z. St. Louis, etc. Co., 118 U. S. 290, 313, 630, 634. 
2 St. Louis Rd. v. Terre Haute Rd., 145 U. S. 393, 404-405. 
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the property over to a foreign corporation.! As emphasizing the 
fact that general language will not apply to an interstate railway 
when it will apply to a domestic road, there is an interesting deci- 
sion in New Jersey which holds that a statute in general terms 
authorizing railroad companies to lease their properties will not 
authorize a domestic company to lease its property to a foreign 
corporation,? and many other decisions of this character may be 
found. 

This review of the cases indicates that a transaction which 
amounted to nothing more than a sale by an Indiana road of its 
property to an Illinois company could not be justified under the 
Indiana statute. The rule is that an Indiana corporation cannot 
sell its road to a corporation of Illinois. Sale may be defined as 
the act of parting with property for a consideration, reserving to 
the vendor no control over the property conveyed. 

Substituting this definition for the word, we have the rule that 
an Indiana railway company may not convey its property to an 
Illinois company without reserving to itself, the Indiana company, 
some control over the property conveyed. An Indiana corporation 
may, so far as concerns Indiana, consolidate with an Illinois com- 
pany, but this consolidation must be of such a character that the 
domestic corporation will continue to exercise some control over 
its corporate property. In other words, consolidation which will be 
supported by the Indiana laws must be something more than a mere 
sale. 

Coming now to the Illinois law, we find that a railway corpora- 
tion of that State is without power to consolidate with a railway 
corporation of another State, but may purchase the property of a 
foreign company. This is precisely what Indiana does not allow, 
and no progress in this direction can be made under the Illinois 
statute. It is at this point that the difficulties are much increased 
by the decision of the Supreme Court of Illinois in Chicago, etc. 
R.R. Co. v. Ashling.2 This case holds that where one corporation 
transfers all its property to another corporation in consideration of 
stock in the second corporation issued to stockholders in the first 
corporation, the transaction amounts to a consolidation, and is not 
a mere purchase and sale. 


1 Cook, Corporations, 3d ed., ii, § 894. 
2 Black v. Railroad Co., 24 N. J. Eq. 456. 
8 160 IIl. 373. 
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A similar decision was very recently rendered in Indiana! The 
present tendency of the courts seems, therefore, to be toward a 
holding that the combination of railway companies of Illinois and 
Indiana made in the manner described, will not be regarded as a 
consolidation in Indiana, and a purchase or sale in Illinois, but that 
on both sides of the line the combination will be regarded as an 
attempt to consolidate, lawful in Indiana but unauthorized in 
Illinois. 

It appears, therefore, that a question exists as to the validity of 
the consolidation of railway corporations organized under the gen- 
eral laws of Illinois and Indiana, and that this question extends to 


and affects the legality of corporate Securities. It is likely that 


some time this question will be settled in the courts, and if so the 
litigation will hold out no prospect of reward for those who so easily 
assume its risks, and in the case of unfavorable result may entail 
great disaster upon bondholders. 

E. Parmalee Prentice. 


CHICAGO, January, 1899. 


1 Railroad Co. v. State, 51 N. E. Rep. 924. 
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THE Status OF OuR NEw TERRITORIES. — 

CAMBRIDGE, February 7th, 1899. 

Dear Mr. Epitor, — In the last number of the Law Review at page 
382, I cited an instance of the congressional use of the term “ United 
States ” in 1815, 2. ¢., twenty-five years and upwards after the adoption 
of the Constitution. I ought also to have cited another instance which 
occurred immediately after the adoption of the Constitution, ¢. ¢., in the 
first session of the first congress. It will be found in the Act to establish 
the Judicial Courts of the United States, passed Sept. 24, 1789, c. 20, 
by which Art. 3 of the Constitution was put into operation. By §§ 2 and 
3 of that Act, it is declared that the United States shall be divided into 
thirteen districts, in each of which there shall be a District Court ; and 
it is provided that each state, except Massachusetts and Virginia, shall 
constitute one district, bearing the same name as the state ; that the state 
of Massachusetts shall constitute the two districts of Massachusetts and 
Maine, and that the state of Virginia shall constitute the two districts 
of Virginia and Kentucky. While, therefore, there were only thirteen 
districts, there were yet two more districts than there were states ; and 
this phenomenon is accounted for by the fact that there were then only 
eleven United. States, Rhode Island and North Carolina not yet having 
adopted the Constitution. 

It is certain, therefore, that the authors of this Act, who may also be 
said, without great exaggeration, to have been the authors of the Consti- 
tution, did not regard either the states of Rhode Island and North Caro- 
lina, or the great North-West Territory as constituting any part of the 
United States at the time when the Act was passed, and that they under- 
stood “ United States” to mean the eleven states which had then adopted 
the Constitution. Yours very truly, 

C. C. LANGDELL. 
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IMMUNITY OF DIPLOMATIC AGENTs. — It is well settled that a sovereign 
who visits a foreign country is free in respect to his person from all local 
jurisdiction. And to describe his precise legal position the term extra- 
territoriality is used, by which the monarch is conceived as being a por- 
tion of the state to which he belongs, though actually in the foreign 
country. Though it may well be true that in the case of a sovereign or 
of the ambassador who is identified with him the immunity and the term 
which describes it are co-extensive, this picturesque metaphor must be 
regarded as a fiction of vivid description rather than a legal rule. The 
expression really becomes dangerous when it is used to account for the 
exemption from local laws of the suite, attachés and servants of a foreign 
minister. It would seem that the ambassador is entitled to their immu- 
nity because they are a necessary aid to him in his ministerial duties. And 
the exemption of these people who cannot be said to be identified with 
their sovereign extends only so far as is compatible with their usefulness 
in their official capacity. But it is clear that if an attaché commits mur- 
der the courts of the country to which he is accredited are powerless to 
punish him. The most that can be done is to apply for his recall to the 
State he represents. Hail, International Law, 3d ed., p. 168. Dana, 
Wheaton’s International Law, 8th ed., § 225. When, however, he kills 
himself it is doubtful what course may be adopted. A step towards 
settling this doubt has just been taken in the case of Count Karolyi, an 
attaché of the Austro-Hungarian Embassy, noted in The Law Journal, 
Jan. 14th, 1899. The count committed suicide in Piccadilly and an in- 
quest was held on his dead body. No objection was made to the inter- 
ference of the English coroner, because the count was not a resident of 
the Embassy house, and therefore it was said that the privilege of extra- 
territoriality did not exist. The reason given is manifestly erroneous in 
applying a term of description as a legal rule. “ If anything can correctly 
be termed extra-territorial it is the person of the minister himself and not 
his dwelling. But the point raised is interesting. The very act which 
was wrongful terminated his office by ending his life. His usefulness to 
his country was ended — the public rights which had formerly attached 
to him had ceased to exist. Why should not his remains be subject to 
foreign jurisdiction? And yet a state has a right to demand the safe re- 
turn of her diplomat whose term has expired. If the home office had 
expressly desired the return of the dead body without interference Eng- 
land no doubt as a matter of policy would have refrained from holding an 
inquest. But in the absence of such request her action can be sustained 
on the ground that, while an ultimate return of the remains is of course 
necessary, there is no reason why the ordinary course of procedure should 
not be invoked where the person of the attaché has lost all its public 
character. 


Constructive Trusts. — Equity, speaking strictly, never gives dam- 
ages for an injury; rather it lays its command on the wrongdoer to 
make reparation for his wrong. It concerns itself not with what the com- 
plainant lost but with what the respondent gained, and in all cases where 
it has jurisdiction will force the wrongdoer to hold the proceeds of his 
wrong, no matter in what shape they then exist, for the benefit of his 
victim. But in the looser modern equity practice those fundamental prin- 
ciples, so clearly in line with natural justice, are often forgotten by both 
courts and complainants ; it is refreshing then to come upon a case like 
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Woodrum v. Washington National Bank, December, 1898, 55 Pac. Rep. 
333 (Kan.), where these principles are clearly set forth and soundly ap- 
plied. There it appeared thatcertain mortgaged cattle in the hands of 
the mortgagee were destroyed through the tort of a third party. The 
mortgagee recovered from him a sum equivalent to his mortgage debt 
and in exchange for the balance of the judgment received a larger judg- 
ment against the mortgagor. It was held that the mortgagor might at 
his election charge the mortgagee for the amount of the uncollected 
balance of his judgment against the third party or take the judgments 
against himself as a constructive trust. 

The injury to the complainant here was purely equitable but the same 
principles are applicable — speaking broadly — to legal wrongs. A 
legal owner has the right to retake his property from the thief; it would 
seem that if the thief has disposed of the property, in all natural justice, 
the owner should likewise have a paramount claim against the proceeds. 
The only way in which he can get at those proceeds at law, by judgment 
in damages and attachment, is often hopelessly inadequate,— for in- 
stance, if the thief be insolvent; but equity, having taken jurisdiction 
because of the inadequacy of the legal process will apply its own prin- 
ciples of reparation and declare a constructive trust of the proceeds in 
the hands of the thief. And certain courts, at least, will follow this reas- 
oning. In the case of American Sugar Refining Co. v. Faucher, 145 N. Y. 
552, where there had been a sale of chattels induced by fraud, it was held 
that the proceeds of a re-sale by the insolvent wrongdoer were a con- 
structive trust for the victim of the fraud. 

It is not easy to see just how far equity will go in its use of this sort 
of remedy, — clearly it is not applicable to every species of wrong. The 
question is finally one of policy, but the few precedents we have seem to 
group themselves — without regard to the nature of the right violated, 
whether legal or equitable — into two classes: cases where the wrong 
from which the proceeds arise is the misuse of another’s property ; cases 
where the wrong is a breach of some relation which is, in the broadest 
sense of the term, fiduciary. 


“SATISFACTION AS A ConpbiTI0N. — Whenever a contract contains a 
condition that the one party must be satisfied with the performance of 
the other or be under no obligation, the determination whether “actual 
satisfaction ” or “ reasonable satisfaction ” is required is a question of in- 
terpretation. This was the issue in Pennington v. Howland, 41 Atl. Rep. 
891 (R. I.). The defendant employed the plaintiff to make a pastel 
portrait of his wife, the contract providing that if the picture were not 
satisfactory the defendant should not pay. The portrait when finished 
was rejected by the defendant as unsatisfactory. Upon these facts, the 
court held that as the defendant was not actually satisfied the plaintiff 
had no cause of action; since, if the subject-matter of a contract 
involved personal taste, actual satisfaction was always necessary. 

A promisee, if he be so indiscreet, may allow the promisor to condi- 
tion his obligation upon his personal satisfaction. No rule of law or of 
public policy precludes the enforcement of such a condition, provided 
that the promisor acts in good faith. On the other hand the reference . 
intended may well enough be to the satisfaction of the promisor as a 
reasonable man. The authority, however, is much in conflict; for the 
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courts have yielded to the temptation to lay down qualifying rules. 
When the subject-matter of the contract involves personal taste or judg- 
ment, an agreement that it shall be satisfactory to the promisor, it is 
said, necessarily makes him sole judge whether it answers that condition. 
Gibson v. Lanage, 39 Mich. 49. But when the satisfaction stipulated for 
involves other standards, such as quality, utility, salability, and the like, 
then, it is said, it is a necessary implication that he must decide as a rea- 
sonable man. Duplex Co. v. Garden, 101 N. Y. 387. However, these 
rules seem little more than attempts to classify the cases. 

Upon principle the test should be the simple one of the actual inten- 
tion of the parties. This is not to be sought by set rules of interpreta- 
tion which foster fictions. The rules above recited express, it is true, 
certain postulates of experience which will guide the triers of fact — the 
court if the contract be written, the jury if the contract be oral. But to 
harden these into rules of law will often result in imposing upon one of 
the parties a. liability which neither intended that he should assume. 
This view, moreover, that it is a problem of fact whether actual or rea- 
sonable satisfaction be requisite is well sustained by authority. Singerly 
v. Thayer, 108 Pa. St. 291 ; Wood Co. v. Smith, 50 Mich. 565. The 
decision in the principal case that satisfaction there meant personal sat- 
isfaction is, indeed, unexceptionable ; but that result would seem to be 
not, as the court holds, a conclusion of law but a conclusion of fact. 


LARCENY OF A BUILDING. — From its very nature, larceny of a build- 
ing must be a rare occurrence. Yet this is what was attempted by the 
defendant in Regina v. Richards, noted in the Law Journal, Jan. 14, 
1899. Richards tore down an unoccupied building and removed it with- 
out the owner’s knowledge. He was charged with stealing a house, but 
larceny of real estate having no place in the common law, the court were 
compelled to proceed against him under a statute to secure his convic- 
tion. Apparently the tearing down and the carrying away were one 
transaction ; if so, the decision and its reason are clearly correct. The 
house remained realty until it was pulled down, when its materials became 
chattels. As such they immediately passed into the wrongdoer’s do- 
minion ; and before their severance it is clear that the owner never had 
possession of them as personalty. Unless, therefore, between the con- 
version into personalty and the act of taking away there was an interval 
during which the chattels passed into the dominion of their owner, there 
could be no larceny. 

What is sufficient to make these two acts distinct and vest the posses- 
sion where it rightfully belongs may well be a matter of doubt from the 


cases. Where the wrongdoer has left the chattels in a ditch on the © 


owner’s land and returned for them several hours later, never having 
intended to relinquish his control, it has been held that no larceny was 
made out. Regina v. Townley, 12 Cox C. C. 59. Where three days 
elapsed between the severance and the taking, the defendant was con- 
victed, in spite of the continuance of his felonious state of mind, on the 
grounds that his control ceased with his physical abandonment, and that 
continuity of intention is not equivalent to continuity of possession. 
Regina v. Foley, 26 L. R. Ir. 299. This case, moreover, was not sup- 
posed to overrule Regina v. Townley, supra, and Regina v. Petch, 14 Cox 
C. C. 116. It is clear that no one can divest himself of possession of a 


{ 
| 


498 HARVARD LAW REVIEW. 


chattel without intending soto do. And this intention to abandon, shown 
by evidence, is what is material, and not mere absence of intention to 
remain in possession. Had the trespasser carried the chattels to some 
house and left them there, he would clearly not be guilty if he took them 
away a few days later. The mere fact, then, that the wrongdoer chose 
as his place of deposit the owner’s own premises must be far from con- 
clusive of the latter’s possession. Continuity of intention is clearly in 
such a case continuity of possession. In the absence of evidence of 
his intention to abandon, Richards, in the present case, should not have 
been convicted of stealing even if he had postponed for several days the 
removal of the fruits of his wrong. And had the facts so appeared, an 
upper court might have had the opportunity of clearing up this curious 
antinomy in the law of larceny. 


Girts OF NON-NEGOTIABLE INSTRUMENTS. — Sixty years ago the case 
of Edwards v. Jones, 1 Myl. & Cr. 226, decided, in effect, that one who 
gave to another a non-negotiable instrument, such as a bond, though a 
power of attorney to the donee were written upon it, had the legal right 
to release the obligation represented by the instrument, or to revoke the 
power of attorney, and that that power was necessarily revoked by his 
death. The question was treated as an equitable one, in some way con- 
nected with gratuitous declarations of trust and the various phases of 
Ex parte Pye,18 Ves. 140. The case has been supposed to represent the 
English law to-day. It seems, however, that according to the better 
view the power of attorney granted would enable the donee to sue on 
the instrument at law in the name of the donor, that, being written on 
and inseparable from the document, it was really a power incident to the 
greater thing, —the document, —so a power coupled with an interest, 
and so irrevocable. It is true the donor might at any time release 
the obligation and that release would make the power of attorney value- 
less, not by revoking it but by annihilating it. The act of releasing 
would be a direct infringement of the legal right of the donee, a tort; a 
court of equity might well restrain the donor from committing it, or, if 
he had committed it, might force him to hold the proceeds of his wrong 
for the donee. This result, so eminently desirable, has almost always 
been reached in the American cases, — they have considered the transac- 
tion as an “‘ equitable assignment” which is in no way revocable. Most 
inconsistently, the English courts have come to a like conclusion in 
regard to such a gift if delivered as a donatio mortis causa. Ames, 
Cases on Trusts, page 139 note, page 145 note. 

The problem has been raised again in England by the recent case 
Re Griffin, 79 L. T. Rep. 442. A testator gave to his son a non-nego- 
tiable banker’s receipt, —in effect a certificate of deposit, — indorsed 
“pay to my son” and signed. After his death the son, who was also 
his executor, received the deposit from the bank on his own account on 
presentation of the receipt. A bill was then filed against him by those 
entitled to the property of the testator for the amount of the deposit. 
According to the doctrine of Edwards v. Jones the power was revocable, 
and, as in the case of Hdwards v. Jones, was revoked by the donor’s 
death. After the death, then, the son held a receipt which he could not 
be compelled to give up but could not sue upon; the estate of the tes- 
tator still held the obligation from the bank with power to release it, but 
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without the receipt could not enforce it. The bank might pay either but 
need pay neither,—a complete deadlock. In the principal case the 
bank did in fact break that deadlock by paying to the donee, so that 
even according to Edwards v._Jones the bill must have been dismissed ; 
but the opinion, by Mr. Justice Byrne, departed radically from the doc- 
trine of that case. He decided that the delivery of the instrument, with 
the power of attorney upon it, was a final and complete assignment of 
the obligation because the power of attorney was not in the nature of a 
power revocable by death, and because, even if that were not sound, the 
appointment of the donee as executor confirmed the gift. It is difficult 
to see the rationale of the second ground, why what was not a gift should 
become a gift because of a subsequent irrelevant appointment, but the first 
ground is clearly inconsistent with Edwards v. Jones. That case, it is 
true, is not referred to, but Fortescue v. Barnett, 3 Myl. & K. 36, which it 
is supposed to have overruled, and Re Patrick, [1891] 1 Ch. 82, which 
seemed willing to differ with it, are vaguely approved. The whole expres- 
sion of the opinion is tentative, not perhaps always clearly perceived, 
but it is by far the most satisfactory decision in the English law on the 
subject. 


THE PuBLIC PURPOSES WHICH JusTIFY TaxaTION.— The line between 
lawful taxation and unconstitutional robbery is not over clear. Whether a 
collection under guise of a tax is one or the other depends on whether 
the sum is raised for a public purpose, and what constitutes a public 
purpose the conflicting authorities make it hard to say. That, in the first 
instance, it is the legislature’s duty to judge whether the purpose is public 
no one doubts. That the courts should overrule this expression of judg- 
ment only in cases of clear mistake is equally settled. Where the expen- 
diture will benefit the public directly if at all the taxes are held valid, 
unless it appears to the courts that the legislature could not reasonably 
have considered the object public. Where, on the other hand, the im- 
mediate effect of the outlay is individual advantage, though great public 
benefit is sure to result indirectly, the courts are less scrupulous in giving 
weight to the legislative judgment. 

In 1873, the case of Lowell et al. v. Boston, 111 Mass. 454, held that 
a tax could not be raised to help the sufferers rebuild after the great fire, 
though the loans would have resulted in benefit to the whole State. This 
case is the foundation of a rule which has been laid down by many courts, 
that, however great the ultimate public good, if the outlay is in the first 
instance for individual benefit the purpose is not public and will not 
justify taxation. 

A recent decision approving the rule throws light on its character and 
on the way it is enforced. Deering & Co. v. Peterson, 77 N.W. Rep. 568, 
decided by the Minnesota Supreme Court. Here the legislature author- 
ized loans to farmers whose crops had been destroyed by storms, with the 
purpose of enabling them to buy seed grain for the coming season. A 
commission was to hear applications and give aid in their discretion, but 
no one owning more than 160 acres of unincumbered land could have 
relief. The case might have gone on another ground, but the court held 
the act unconstitutional, because the purpose was private, and they cite 
Lowell vy. Boston to sustain this position. In the next breath, however, 
they say that were the case like State v. Welson County, 1 No. Dak. 88, — 
were the grain loans necessary to keep great numbers of citizens from be- 
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coming paupers, — the loans might be justified. Though the court dispute 
it, the public benefit is as indirect here as in the principal case, and the 
rule logically enforced would seem to require holding the act bad in both 
instances. The truth seems that no courts are wholly logical in enforcing 
the rule. Most courts allow bounties for enlistments, and pensions too, 
though the benefit is direct to the individual. The same courts both allow 
corporations to take Jand by eminent domain on the ground that the 
establishment*of great manufacturing industries is a public purpose, 
Jordan v. Woodward, 40 Me. 317 ; Boston & Roxbury Mill Corp. v. New- 
man, 12 Pick. 467; and, also, hold that the establishment of these same 
industries cannot be assisted by public loans, because the object is not a 
public purpose. Aden v. Inhabitants of Jay, 60 Me. 120. Considering 
these conflicting holdings it would seem that the rule, so far as it goes, is 
a mere instrument for the transfer of legislative power to the courts. 
That whereas previously the legislative judgment that the object was 
public was presumed correct till the contrary was shown “ beyond a reason- 
able doubt,” now, by this rule, this judgment is presumed mistaken till 
the courts are persuaded of the necessity. The rule has many limitations. 
See 5 Harvarp Law Review, 30. Itis probably more of an excuse than 
a reason seriously relied on. But it is worthy of notice as an indication 
of that judicial encroachment which some say bids fair eventually to 
change our whole system of government. 


EvIpDENCE OF CHARACTER. — With a view to clemency, evidence of the 
character of a party to the litigation is admissible in criminal cases 
within certain limits. The privilege is not open to the prosecution until 
the accused raises the question ; and the proof is also confined to evi- 
dence of the general reputation of the person whose qualities are. under 
discussion. In those civil suits, such as libel and slander, in which 
character, by a rule of substantive law, becomes a material fact in the 
case, it may, of course, be duly proved, there being no question of the 
law of evidence. In cases of negligence, however, and in other civil 
suits, proof of character as a ground for inference to conduct stands on 
a different footing. In Missouri K. & T. Ry. Co. v. Fohnson, 38 8. W. 
Rep. 568, the plaintiff,an engineer of the defendant company, brought 
action for injuries received in a collision. The company claimed that 
he disregarded signals and was asleep at his post. The engineer, backed 
by the testimony of his fireman, insisted that he was engaged in other 
duties and was unable to be on the lookout. In rebuttal the defendant 
offered to prove that the plaintiff was in the habit of going to sleep 
while running his engine. This evidence, excluded below, was held 
inadmissible by the Supreme Court of Texas, who said that the fact that 
such a habit existed was without sufficient probative force to affect the . 
determination of the question. 

The result reached is clearly correct and follows the great weight of 
authority. Southern Kansas Ry. Co. v. Robbins, 43 Kan. 145. The 


court, however, do not find the true basis for the rejection of such evi- 


dence, Asa matter of reason such habits of carelessness on the one 
hand or of diligence on the other may be of distinct probative value. 
Still they are unacceptable as tending to prejudice the man in the minds 
of that peculiar tribunal, the jury, which affects so widely the law of 
evidence. The dangerous character of this medium of proof outweighs 
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its demonstrative value. Thayer, Preliminary Treatise on Evidence, 

yi rc is to be noticed that there is a class of decisions much like the 
present in which there is a distinct conflict of authority. Where, unlike 
the principal case, there is no eyewitness to the accident, some courts 
allow the admission of past habits as sole proof of care or of negligence 
as the case may be. Chicago, R. I. & P. Ry. Co. v. Clark, 108 Ill. 113. 
But there is on principle no distinction between this class of cases and 
those of which the present is an example. Such evidence should be 
always excluded. And the attitude of some courts in thus disregarding 
the true nature of the tribunal to which this proof is offered can only be 
explained by a desire to prevent hardship. Such decisions, then, as 
Chicago, R. I. & P. Ry. Co. v. Clark, supra, afford small reason for 
doubting the soundness of the result reached in the principal case. 


ImMpossIBILITy AS A DEFENCE. — That land taken by compulsory pro- 
cess is freed from restrictive covenants when their performance becomes 
impossible, is ruled in a recent English case. Anderson v. Manchester, 
S.& LZ. R. R., §2 Solicitors’ Journal, 396. A railway company were 
authorized by statute to take certain premises. A part of this land was 
then held under a lease with a covenant for quiet enjoyment. The 
lessor conveyed the reversion to the railway company. The railway 
company afterward used the property in a way that would clearly have 
made them liable to the lessee upon the covenant had they been ordinary 
assignees. But the Divisional Court held that this assignment was com- 
pulsory and that the covenant did not run with the land against the com- 
pany, since that covenant only contemplated voluntary assignees. To 
enforce it in the face of the statute, the court say, would be to enforce 
an impossibility. 

A man may bind himself by an absolute contract to perform at all 
events or to do the impossible. But there is an accepted doctrine in 
qualification. Where the event is of such a character that it cannot 
reasonably be supposed to have been in the contemplation of the parties 
when the contract was made, a party will not be held liable by mere abso- 
lute words which, though large enough to include the contingency, were 
not used in view of it. Baily v. De Crespigny, L. R. 4 Q. B. 180; Har- 
rison v. Muncaster,[1891] 1 Q. B. D. 680. So confident are the courts of 
their rule and of their reason that they now assert that these provisions 
against various impossibilities are conditions of the original promise — 
that to enforce them is simply to enforce the actual contract which 
the parties have made. Howell v. Coupeland, L. R. 1 Q. B. D. 258; 
Chicago, M. & St. P. R. R. v. Hoyt, 149 U.S. 1. 

But is it not an absurdity to make the test the contemplation of the 
parties — a question of fact — when it is notorious that the parties have 
none of these contingencies in mind? Parties in contracting commonly 
contemplate performance, not breach. Now the accepted statement, it 
is seen, looks to a solution of the problem upon legal grounds by this 
interpolation of a fictitious condition. The result reached is just ; but is 
the method justifiable? Where one is under a legal obligation he must 
usually perform to the letter. Such was the rule anciently: fraud, ille- 
gality, duress, and the like did not excuse at law. g Harvarp Law 
REVIEw, 49. So it was once of impossibility. Y. B. 22 Edw. IV. pl. 26. 
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Again, the defence of impossibility is seen to avail not only where there 
is an “absolute impossibility,” but often, as in the principal case, where 
it would be unconscionable by reason of “ relative impossibility ” to enforce 
the obligation. The very word “impossibility ” seems a misnomer. Re- 
lief of this kind is more characteristic of the ethical attitude of equity 
than of the unmoral attitude of law. Moreover, the course of pleading 
furnishes a clue. If the accepted statement that the promise is condi- 
tioned be true, an obligor charged with an absolute promise should plead 
negatively ; but impossibility is always an affirmative defence. This, 
again, betrays an equitable origin. To look at the principal case from 
this point of view, the covenant for quiet enjoyment is absolute, and it 
runs to the railway company as assignee. But it is against conscience to 
hold the lessors to their legal liability when the breach is authorized by 
an act of Parliament. The defence is conclusive, but it is not based 
upon the legal fiction of an implied condition. It is rather an affirma- 
tive defence equitable in origin. 


THE JURISDICTION OF Equiry OVER CrimEs. — In view of the state of 
American decisions on the subject, it may be with bad grace that we can 
criticise an English case enjoining the commission of a criminal offence. 
No English court has ever gone to the length of United States v. Debs, 64 
Fed. Rep. 724, in which case at the suit of the United States an injunc- 
tion was granted and addressed to some persons who had not even been 
joined as defendants in the suit, restraining them from flagrant breaches 
of the peace. Yet the final decree of the Court of Appeal in the case of 
Lyons v. Wilkins, noted in the Law Times, Dec. 24, 1898, is not free from 
doubt. The defendants’ offence was conspiracy ; striking members of a 
Trade Union picketed the plaintiff's works in order to impede his busi- 
ness. Upon the motion for an interlocutory injunction the chief argument 
was on the question whether the defendants’ acts were criminal under the 
Property Act, 38 & 39 Vict. c. 86, and the injunction granted was in its 
wording aimed at the statutory offence. [1896]1Ch.811. Mr. Jenkins, 
Q. C., suggested that this was not the proper attitude for a court of 
equity, but his objection left no impress upon the form of the decree. 
At the hearing of the cause Mr. Justice Byrne does not seem to have 
been entirely clear upon the matter. 48 L. T. Rep. 618. He delayed 
his decision until after the decision of the civil action of Aien v. Flood, 
[1898] App. Cas. 1, and modified his decree somewhat in accordance 
with that case ; in this he seemed to be regarding only the common-law 
tort. But he made another alteration in the decree forbidding the de- 
fendants from besetting the premises of one of the plaintiff's employees 
“for any purpose except merely to obtain or communicate information ;” 
this change he made to fit the words to the phrasing of the Property Act, 
and in making it he must have been thinking solely of the statutory offence. 
Finally the decree of the Court of Appeal is apparently framed with equal 
care in conformity with the statute. The result can hardly be thought 
satisfactory, for in theory the court of equity should not have looked at 
the statute at all. Sparhawk v. Union Passenger Ry. Co., 54 Pa. St. 401. 
Although equity does not lose jurisdiction over a tort, when that tort hap- 
pens to be a crime, its jurisdiction is not because of, but in spite of, the 
criminality of the act. A public nuisance causing special damage, or 
perhaps a libel, may be enjoined. The reason is that the act, besides 
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being a crime, is a tort, for which a civil action for damages would lie. 
No such civil action can lie for breaking a statute, unless the statute itself 
creates a civil liability, and that was not the fact in the principal case. 
No more should equity have taken control except for the civil wrong. 
The statute merely created a right in the public, and only the Attorney- 
General could take advantage of it, — and that in a criminal proceeding. 
The business of the court of equity is not the enforcement of the penal 
code, unless the legislature which created the crime gave the court the 
power to control it by injunction. Such a course is taken in some of our 
States, although it puts a severe strain upon the machinery of courts; but 
the course was not taken by Parliament in the statute in question, and 
equity should have looked only at the tort. A tort there undoubtedly was ; 
and upon that the injunction should have been based. 


RECENT CASES. 


AGENCY — INSURANCE POLICIES — WAIVER OF ConpDITIONS. — /eé/d, that an agent 
of a life insurance company has power, before delivery, to waive a condition that the 
policy shall be void unless the first premium is paid during the lifetime of the insured, 
notwithstanding the policy expressly states that he has no such power. John Hancock 
Mut. Life Ins. Co. v. Schlink, 51 N. E. Rep. 795 (Iil.). 

The case is in accord with the great weight of authority. It is generally held that 
a life insurance agent can, before delivery of the policy, waive any of the conditions 
therein contained, although there is an express statement in the policy that he has no 
such power, provided, of course, that the insured has no knowledge of this limitation. 
Dilleber v. Knickerbocker Life Ins. Co.,76 N.Y. 567; Piedmont and Arlington Life Ins. 
Co. v. Young, 58 Ala. 476. This, however, is merely a question as to the extent of the 
incidental powers of the agent, and in all cases the jury should decide whether a reason- 
able man knowing nothing of this express limitation would say it was within the scope 
of the agent’s authority to waive the particular condition. If in such a case, the agent 
waives or varies the terms of the policy after delivery, contrary to the express stipula- 
tions therein contained, the company will not be bound, as the insured will be presumed 
to know that the agent is not authorized to make such achange. Quinlan v. Providence 
Washington Ins. Co., 133 N. Y. 356. 


BANKRUPTCY — VOLUNTARY ASSIGNMENTS VOIDABLE BY TRUSTEE. — A debtor 
within four months of being adjudged a bankrupt made a voluntary assignment in con- 
formity with the laws of his state. Hé/d, that the assignment is voidable by the 
trustee in bankruptcy. Jn re Gutwillig, go Fed. Rep. 475 (Dist. Ct., N. Y.). 

In the case of Mfg. Co. v. Hamilton, 51 N. E. Rep. $39 (Mass.), which was followed in 
In re Bruss-Ritter Co., 90 Fed. Rep. 651, it-was held that state insolvent laws were sus- 
pended by the National Bankruptcy Act. But since general assignments are not made 
under insolvent laws that principle does not determine the present case. However, a 
result different from the one reached would be subversive of the whole purpose and 

licy of bankruptcy legislation, since it would permit a debtor to distribute his assets 
in a manner other than that provided by the Bankruptcy Act. Another conclusive 
reason given for the decision is that the provision of the Bankruptcy Act, which makes 
voluntary assignments acts of bankruptcy, would be of no value to creditors, if the 
assignment were not voidable. A similar decision under the preceding act and an 
abundant collection of authorities is to be found in the case of Globe Jns. Co, v. Cleveland 
ins. Co., 14 B. R. 311. 


BILLS AND NoTEs — FRAUD BY DRAWER — PAYEE’s LIABILITY TO DRAWEE. — 
Action brought by the drawee against the payee of a bill of exchange to recover back 
money paid to the defendant’s collecting agent, on the ground of fraud perpetrated by 
the drawer on the plaintiff. The delivery by the drawer to the payee was for collection 
only. Held, that the defendants must be treated as if they were the actual purchasers 
- of the bill, and although in no way parties to the drawer’s fraud, they were liable to the 
plaintiff for money paid to their agent under a mistake of fact. Lu/faula Grocery Co. v. 
Missouri National Bank, 24 So. Rep. 390 (Ala.). 


504 HARVARD LAW REVIEW, 


The ground of the decision in this case is distinctly opposed to the well settled prin- 
ciple in the law of bills and notes that the rights of a dona fide holder for value cannot 
be affected by equities existing between the original obligor and obligee. Cf Arpin v. 
Owens, 140 Mass. 145; Goetz v. Bank of Kansas City, 119 U.S. 551. A recovery in this 
suit on any ground is objectionable, in that it leaves the payee still exposed to the 
drawer’s claim for an aécount of the bill deposited for collection. A suit in equity would 
work a more satisfactory adjustment of the various rights affected. The legal claim of 
the above defendants against their collecting agents for the proceeds of the bill was 
exercisable by them only for the benefit of the drawer. The drawer, however, was guilty 
of a fraud upon the plaintiff and so held for his benefit, as a constructive trustee, the 
product of his wrong, namely an equitable claim against the above defendants. The 
garnet was thus entitled as a cestui gue trust to reap the benefit of these various claims, 

y joining the drawer, the above defendants and their collecting agent, as parties de- 
fendant to a suit, in which the final decree would be a binding adjustment of the rights 
of all the parties involved. 


CARRIERS — LIABILITY FOR ASSAULT BY EMPLOYE. — Hé/d, that a carrier of pas- 
sengers is liable for an assault upon a passenger by one of its employés, though the 
employé was not acting within the scope of hisemployment. Haver v. Central R. RB. Co., 
41 Atl. Rep. 916. (C. A., N. J.). 

The decision has the — of the great weight of American authority. Elliott, 
Railroads, 2578. The English courts apply to common carriers the rule of agency that 
a master is liable for the acts of his servant only when acting within the scope of his 
employment. Walker v. South-Eastern Ry. Co., L. R. 5 C. P.640. But reasons of policy 
seem to require that carriers be held to a greater liability for the acts of their servants 
than masters in general. The law imposes upon the carrier the duty of protecting the 
passenger, as far as possible, from injury and there is a breach of that duty whether the 
passenger is injured by an employé or by a stranger. The complaint of the passenger 
in this class of cases is based upon the failure of the employé to protect him, and it 
may be said with accuracy that the carrier is liable for the inaction, rather than for the 
action of his servant. 


CARRIERS —STAMP ACT— REGULATION OF CHARGES. — By Act of Congress ex- 
press companies are required at every shipment of goods to issue a bill of lading with 
a one cent revenue stamp attached. é/d, that a uniform increase of one cent in all 
express rates, regardless of the bulk of goods or the distance to be carried, is an unrea-- 
sonable regulation of charges, being an attempt to shift upon the shipper a burden 
imposed (Mich the carrier. Attorney-General v. American Express Co.,77 N. W. 
Rep. 317 (Mich.). 

The Stamp Act contains no provision which expressly or impliedly prohibits an 
express company, which has paid the tax as specified, from reimbursing itself by an 
additional charge to the shipper. The carrier has a right to receive for its services a 
reasonable compensation, the amount of which may be determined by long usage. 
Hutchinson, Carriers, 2d ed., § 447. — If, then, the rates in force before the passage of 
the Stamp Act were not unreasonable, it is hard to see how they can be adjudged un- 
reasonable after the Act is in force, by reason of an increase in amount which is only 
commensurate with the additional expense inflicted by Congress on the conduct of the 
carrier’s business. The doctrine of the principal case, which seems really to involve a 
forced construction of the Stamp Act, would have worked a deplorable result, had the 
amount of the tax been large enough to make a material diminution in the carrier’s 
dea) See, contra to principal case, Crawford v. Hubbell, 89 Fed. Rep. 961 (Cir. Ct., 


CHATTEL MORTGAGES — UNCERTAINTY IN DESCRIPTION. — An owner mortgaged 
fifty cows, part of a larger herd, without designating the particular animals. /e/d, that 
the mortgage conferred on the mortgagee the right to select the number from the herd, 
and was a writing, “intended to operate as a lien,” within Rev. St. [1895], art. 3328. 
Amory v. Popper, 48 S. W. Rep. 572 (Tex., Sup. Ct.). 

That a mortgage of a stated number of chattels out of a larger sum total, without 
special identification or description, is void as to third parties, may be regarded as 
settled law. Parker v. Chase, 62 Vt. 206; Jones, Ch. Mort., 4th ed., § 56. As to the 
exact nature of the relation created between the parties to such an instrument there 
seems to have been little discussion. It is clear that the meorteneee acquires no title 
to nor lien on particular chattels. The principal case regards him as having a power 
to select the property, on the ground that the instrument is to be construed most strictly 

ainst the mortgagor, and the result thus reached is as satisfactory as any. The same 
view seems to have been taken in Call v. Gray, 37 N. H. 428, and in Gurley v. Davis, 
39 Ark. 394. It is, however, a wide stretch of the term lien to make it include such a 
power as this, and on that point the principal case can hardly be supported. 
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CONSTITUTIONAL LAW — EMINENT DOMAIN — JUST COMPENSATION. — Held, 

that when part of one’s land is condemned for highway purposes, it is not unconstitu- 
tional to provide that the commissioners in fixing the compensation shall take into 
consideration the special benefits to the rest of his land from the improvement. an- 
dolph v. Board of Chosen Freeholders, 41 Atl. Rep. 960 (N. J., Sup. Ct.). 
__ In Loweree v. City of Newark, 38 N. J. Law 151, it was held constitutional to provide 
that a special assessment for benefits arising from the opening of a street should be set 
off against any award for land taken. On the ground that it practically provided for 
such a set-off a statute like that in the principal case was supported in Mewdy v. Platte 
County, 25 Mo. 258. Mangles v. Chosen Freeholders, $5 N. J. Law 88, sustained a similar 
statute without any resort to the taxing power, and the present case approves this con- 
clusion. The reasoning is that the constitution simply requires just compensation to 
be paid when property is taken for public purposes, and that the courts cannot say that 
an owner has not been justly compensated if paid the difference between the value of 
his land before and after the taking of a part. This reasoning seems entirely sound, © 
but many courts, probably a majority, would hold that the value of the Jand actually 
taken must be paid anyway, special benefits being considered only in estimating dam- 
age to other land not taken. Wagner v. Gage County, 3 Neb. 237. 


CONSTITUTIONAL LAW— EMINENT DOMAIN — LEASE.— A tenant from year to 

year held over with the landlord’s consent after the termination of a year, abbeegh 
' prior thereto the State had commenced proceedings to condemn the land. Thereafter 
the land was condemned and the tenant claimed compensation. Aé/d, that the tenant 
was not entitled to hold over as against the State, and therefore he cannot have com- 
pensation. Jn re State House, 41 Atl. Rep. 1004 (R. L.). 

In accord is Schreiber v. Chicago & Evanston R. R. Co., 115 Tl. 340. It is well 
settled that a lessee for a term of years is entitled to compensation for a taking of the 
property leased. Storm Lake v. Jowa Falls, etc. Ry. Co., 62 Towa, 218. And so a lessee 
under a parol lease from year to year. Getz v. Philadelphia & Reading R. R. Co., 
105 Pa. St. 547. In the principal case therefore the tenant would have been given com- 
pensation had he acquired a right to hold for another year before condemnation pro- 
ceedings were begun. However, the commencement of the proceedings prior to the 
termination of the year for which the tenant rightfully held was notice of the intended 
exercise of the paramount right of the State to both Jandlord and tenant. Therefore 
a renewal of the lease by the mutual consent of the landlord and tenant should be 
taken to be made with regard to the pending proceedings instituted by the State, and as 
terminable when the land should be finally condemned. 


CONSTITUTIONAL LAW — TAXATION. — A statute authorized State loans to persons 
whose crops had failed the preceding year of the money needed to buy seed grain. In 
an action by a county to recover the amount of such a loan from the borrower, held, 
that the statute is unconstitutional. Deering & Co. v. Peterson, 77 N. W. Rep. 568 
(Minn.). See Norgs. 


CONSTITUTIONAL LAW — UNREASONABLE SEARCHES AND SEIZURES. — An Illinois 
statute provided for the issue of a search warrant upon the affidavit of a manufacturer 
of beverages that he has reason to believe and does believe that a person, in violation 
of the act, is using or has used any of complainant’s bottles, casks, etc. He/d, that 
the statute is in conflict with that section of the Illinois Constitution which prohibits 
the issue of search warrants except upon probable cause supported by affidavit. Zipp- 
man v. People, 51 N. E. Rep. 872 (Ill.). 

Where a statute requires a showing of probable cause, it is well settled that the act 
is not satisfied by a mere expression of deponent’s belief unaccompanied by a declara- 
tion of the facts on which that belief isfounded. Swart v. Kimball, 43 Mich. 443, 451. 
The law is the same where the requirement is found in a constitution, but where no 
statute has sanctioned such opinion evidence. Fohkmston v. United States, 87 Fed. Rep. 
187. In no former case, however, has a legislative enactment been held unconstitu- 
tional because declaring an expression of belief to be equivalent to proof of probable 
cause. But, although the authorities cited are perhaps not precisely in point, the pres- 
ent decision seems clearly correct on principle. To hold otherwise would conflict 
with common-law notions as to the value of hearsay and opinion evidence, and would 
deprive the constitutional guaranty of much of its usefulness. The court further de- 
clared the statute in question objectionable as authorizing a search warrant for merely 
private ends. Robinson v. Richardson, 13 Gray, 454. But surely the protection of 
property and the enforcement of a criminal statute passed for that purpose should be 
deemed a public object. 


CoNsSTRUCTIVE Trusts. —Certain cattle mortgaged to the defendant were de- 
stroyed by a tort of a third party. The defendant, on a judgment against the tort-feasor, 
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recovered a sum of money equivalent to his mortgage debt, and in exchange for the 
balance of the judgment received certain judgments which the tort-feasor held against 
the mortgagor. e/d, that the plaintiff, the mortgagor, may, at his election, take the 
judgments against himself received by the defendant, or charge the defendant with the 
uncollected balance on the judgment against the tort-feasor. Woodrum v. Washington 
National Bank, 55 Pac. Rep. 333 (Kan., Sup. Ct.). See Nores. 


CONTRACTS — CONDITIONS — SATISFACTION OF THE PROMISOR. — The defendant 
employed the plaintiff to paint a pastel portrait, the contract providing that if the por- 
trait were not satisfactory the defendant should not pay. The plaintiff then painted a 
a seger which the defendant rejected upon the ground that it was not satisfactory to 

im. Held, that the plaintiff has no cause of action. Pennington v. Howland, 41 Atl. 
Rep. 891 (R. I.). See Notes. 


CONTRACTS — CONSIDERATION. — The defendant gave the plaintiff his non-negoti- 
able note as a gift without any consideration, and the plaintiff, in reliance on the note, 
gave up a lucrative employment. e/d, that the defendant is estopped to set up lack 
of consideration. Ricketts v. Scothern, 77 N. W. Rep. 365 (Neb.). 

It is hard to find any estoppel here, since the maker of the note never represented 
that there was any consideration for it. Moreover, the representation to raise an 
estoppel must be as to an existing fact, and not in the nature of a promise. White v. 
Ashton, 51 N. Y. 280; Jnsurance Co. v. Mowry, 96 U.S. 544; Jordan v. Money, 5 H. L. 
Cas. 185. Yet there are many decisions to the effect that where a note is given toa 
college or charitable institution, and the institution expends money in consequence, the 
donor cannot set up lack of consideration as a defence on the note. Church v. Garvey, 
53 Ill. 401; /rwin v. Lombard Univ., 56 Ohio St. 9. But if the donee has not changed 
its position, the note is unenforceable. Simpson College v. Tuttle, 71 Iowa, 596; Retm- 
ensnyder V. Gans, 110 Pa. St. 17; Miller v. Western College, 52 N. E. Rep. 432 (Iil.). 
This must be regarded as an innovation, and it is doubtful if it has ever before been 
extended to a gift to a private individual. The whole doctrine is repudiated in some 
states. Methodist Church v. Kendall, 121 Mass. 528. 


CONTRACTS — STATUTE OF FRAUDS— CONSTRUCTIVE TRUsTS,. — In consideration 
of the conveyance of certain land by the deceased to her mother, her father, for him- 
self and the mother, orally promised to transfer their rights in certain other land to 
the deceased’s husband. The conveyance to the mother was made, but the parents 
later refused to perform their part. In a suit in equity by the husband to which the 
heirs of deceased were made parties, Ae/d, that if the parents do not carry out their 
agreement the land conveyed to the mother will revert to the estate. Simons v. Bedell, 
55 Pac. Rep. 3 (Cal., Sup. Ct.). 

The mother cannot be compelled to carry out the agreement, because it was not in 
pny but if she refuses, the court correctly decide there should be a constructive 
trust for the heirs of grantor of the land received. It is inequitable for her to retain 
the consideration while refusing to carry out the contract. In England, where one has 
given a promise within the Statute of Frauds in return for the receipt of land or 
chattels, he will be compelled to give back that which he has received if he refuses to 
carry out the agreement. Haigh v. Kaye, 7 Ch. App. 469. In this country, generally, 
where land is so conveyed the courts will not compel a reconveyance, Stevenson v. 
Chapnell, 144 Ill. 19; but, where the point has come up, the grantor is allowed to re- 
scind the contract and to recover the value of the land conveyed in an action for land 
sold. Smith v. Hatch, 46 N.H.146. This is an anomalous doctrine, and the prin- 
cipal case, which is in accord with the English rule, seems to state the correct view. 
The Statute of Frauds is not violated, but equity thus prevents it from being used as 
an instrument of fraud. Even in the United States one is allowed to recover money 

aid in return for a parol agreement for the conveyance of land, and to sue in trover 
or chattels given under a like arrangement. The principle should be the same where 
land is given for the promise. A//en v. Booker, 1 Stewart, 21; Keith v. Patton, 1 A.K. 
Marshall, 23. 


CORPORATIONS — CONTRACTS. — The plaintiffs contracted with a number of persons 
who intended to form a corporation to build a factory for it. The factory was built and 
the corporation was formed and used the factory. /e/d, that it is liable on the contract. 
Chicago Building Co. v. Creamery Co., 31 S. E, Rep. 809 (Ga.). 

In general a corporation is not liable on the personal contracts of its promoters. 
Western Screw Co, v. Cousley, 72 Ill. 531. But when it has enjoyed the benefits of such 
contracts, it is generally held liable on them. This is sometimes put on the ground of 
ratification. Whitney v. Wyman, tor U. S. 392; Oakes v. Water Co., 143 N. Y. 430. 
This reasoning seems erroneous, for to have a ratification the principal for whom 
the agent claimed to act must have been in existence at the time the contract was made. 
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Kelner v. Baxter, 2 C. P. 174; Abbott v. Hapgood, 150 Mass. 248. The true ground for 
these decisions seems to be that the court will imply a novation from the acts of the 
parties, when the corporation has accepted the benefits of the contract, or has recog- 
nized it in its articles of association. Howard v. Jvory Co., 38 Ch. D. 156; McArthur 
v. Printing Co., 48 Minn. 319. 

CRIMINAL LAW — CORPORATIONS — CONTEMPT OF CouRT. — A newspaper, in the 
course of an article concerning a pending trial, published a statement of certain facts 
which could not have been shown in evidence at that trial. Ae/d, that this tended im- 
properly to influence the jury and was therefore a contempt of court. Zéelegram News- 
paper Co. v. Commonwealth, 52 N. E. Rep. 445 (Mass.). See Norges, 12 Harv. Law 
_ REV. 427. 

CRIMINAL LAW — EMBEZZLEMENT — JURISDICTION. — Defendant entered into a 
contract with X in Polk county, whereby he agreed to sell goods in other counties in 
the state, and send the proceeds to X. Goods were shipped to various places in the 
state, where they were converted by the defendant, who refused to account for the pro- 
ceeds upon his return to Polk county. é/d, that the venue was properly laid in Polk 
county. State v. Hengen, 77 N. W. Rep. 453 (Lowa). 

To give a county court in Iowa jurisdiction of a crime it is necessary, under the Iowa 
code, that some act which is an essential element of the offence should have been com- 
mitted in the county. The court held that the refusal of the defendant to make an 
accounting in Polk county was a necessary ingredient of the embezzlement. But em- 
bezzlement by a bailee consists only of a conversion aximo furandi of property of the 
bailor. McLain’s An. Code of Iowa, § 5215. If the defendant had been a trustee it 
might well have been argued that there was no embezzlement until there was an obli- 
gation to account. In the principal case, however, the conversion concededly occurred 
outside of Polk county. Where venue is confined to the place of the commission of an 
offence, as in Iowa, it is frequently difficult to determine the jurisdiction of a crime, but 
it is better to leave the remedy for such a condition to the legislature than to consider 
as - of the offence facts which have nothing to do with it. People v. Murphy, 51 Cal. 
379. 


EVIDENCE — CHARACTER — CIVIL Suit. — In an action by an engineer for damage 
resulting from a collision the company showed that he disregarded signals. They 
claimed that he was asleep at his post, while the fireman testified that he was doing 
his duty. Hé/d, that evidence that on former occasions he had slept while running his 
engine is inadmissible to prove negligence on his part. Missouri, K. & T. Ry. Co. v. 
Johnson, 48 S. W. Rep. 568 (Tex., Sup. Ct.). See Nores. 


EVIDENCE — MENTAL ATTITUDE — SIMILAR ACT SHOWING SCHEME. — On the 
trial of an indictment for obtaining eggs by false pretences, it was proved that the pris- 
oner had falsely represented by newspaper advertisements that he was carrying on dona 
fide a dairyman’s business. Hé/d, that evidence that, on two occasions within two 
months after the transaction in question, the prisoner had fraudulently obtained eggs 
from other persons by means of similar advertisements, is admissible to show a scheme 
to defraud. Zhe Queen v. Rhodes, [1899] 1 Q. B. D. 77. 

It is a well established rule of evidence that in the trial of criminal cases involving 
the proof of a special mental condition, such as a felonious intent or guilty knowledge, 
evidence of similar acts committed by the prisoner is admissible ; that is, if they are 
near enough in point of time and frequent enough in number to raise a legitimate infer- 
ence that the offence charged was not the result of a mere accident or mistake, but was 
rather an act in a premeditated line of conduct. Reg. v. Francis, 12 Cox, C. C. 612; 
Commonwealth v. Coe, 115 Mass. 481, 501. The principal case is interesting as being 
very near the line where such an inference would be of too slight weight to be of pro- 
bative value. The decision seems a sensible one, however, it being proper to admit the 
evidence and leave to the jury the determination of what weight, if any, shall be accorded 
to it. 


EVIDENCE — PERSONAL INJURIES — EXAMINATION BY DEFENDANT'S SURGEON. 
— In an action for personal injuries, the plaintiff exhibited her wounds to the jury, but 
refused to allow the defendant’s surgeons to examine them. /e/d, that the defendant 
was entitled to have the plaintiff examined by experts of his own selection, in order to 
rebut the testimony of the plaintiff’s physicians. Chicago, etc. R. R. Co. v. Langston, 48 
S. W. Rep. 610 (Tex., Civ. App.). 

The authorities are in hopeless conflict on this point. Many jurisdictions hold that 
the right of an individual to have his person free from all restraint or interference is 
absolute, and to compel him, in a civil suit, to undergo a physical examination is an 
indignity which the courts will not tolerate. Stuart v. Havens, 17 Neb. 211. A number 
of courts, on the other hand, maintain that when a plaintiff has once exhibited his in- 
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juries to the court, he has waived his right to object to a physical examination on the 
ground of personal inviolability. Haynes v. Town of Trenton, 123 Mo. 326. Perhaps 
the most satisfactory rule would be to leave the entire question to the discretion of the 
court,which would order an examination when the ends of justice imperatively demanded 
it, and would refuse when it was evident that the purpose of the defendant was rie | 
to harass and annoy the plaintiff. Belle of Nelson Distilling Co. v. Riggs, 45 S. W. 
Rep. (Ky.). 

EVIDENCE — PRESUMPTIONS, — On an issue as to the sanity of a testator, the court 
charged the jury that if the evidence was evenly balanced, they should consider the 
presumption of sanity as evidence, and find in favor of the will. /e/d,noerror. Appeal 
of Sturdevant, 42 Atl. Rep. 70 (Conn.). 

It seems impossible to support either the reasoning or the conclusion of the court. 
While the court admit that the ultimate burden of establishing the sanity of the testator 
is on the person proroeninn the will, Crowninshield v. Crowninshield, 68 Mass. 524, 
yet the effect of the charge must be to direct a verdict in favor of the will if the evi- 
dence is evenly balanced, although it is evident that in such a case the verdict should be 
against the party having the burden of establishing sanity. Sutton v. Sadler, 3 C. B. 
N.S.87. While it is often said that presumptions are evidence, this is incorrect and has 
~ led to much confusion. See Coffin v. U.S.,156 U.S. 432; Allen v. U.S., 164 U. S. 492; 

Agnew v. U. S.,165 U.S. 36. The legitimate effect of the presumption of sanity seems 
to be merely to make out a prima facie case, and to put the burden of coming forward 
with evidence on the other party. But when all the evidence is brought in, although 


the fact on which the presumption is based may be evidence, namely, the fact that. 


most men are sane, yet the presumption itself is not evidence, being merely an infer- 
ence drawn from that fact. ‘Thayer, Prel. Treat. Evid., 551-576. 


GIFT OF NON-NEGOTIABLE INSTRUMENTS. — A non-negotiable banker’s receipt with 
a power of attorney indorsed was given by a father to his son, and later the son was ap- 
pointed his executor. At the father’s death the son collected the deposit in his own right. 
Held, that the son may hold the deposit. e Griffin, 79 L. T. Rep. 442. See Nores. 


INSURANCE — FORFEITURE — WAIVER. — An insurance policy provided that in 
case insurance in excess of a certain sum should be placed on the property insured, the 
policy should be void. Such an excess sum was placed. After loss, however, the in- 
surance company, although having notice of the breach of the condition, did not claim 
the forfeiture but preceeded to determine the loss. In an action on the policy, he/d, 
that the company is liable. British-America Assurance Co. v. Bradford, 55 Pac. Rep. 
335 (Kan., Sup. Ct.). 

The court held the company liable on the ground that by its acts it had waived the 
right to claim a forfeiture. ‘There was no consideration nor any acts on which to base 
an estoppel, and in Bigelow, Estoppel, 3d ed., 568, it is said that such a waiver is of 
no effect ; this view is supported by some early cases. Ripley v. etna Insurance Co., 
30 N. Y. 136. The principal case, however, seems to be correct in holding that neither 
of these elements is necessary to make a waiver binding. 7Zitus v- Glens Falls /nsur- 
ance Co., 81 N. Y. 410. A surety may become liable by waiving a defence given him 
by the fact that his creditor has given time to the principal debtor. Hooper v. Pike, 72 
N. W. Rep. 829 (Minn ). An indorser of a bill of exchange may in the same way waive 
the laches of the holder in notifying him of dishonor. <A//en v. Brown, 124 Mass. 77. 
Generally where one has a defence he may waive it, and the principal case is but an- 
other illustration of this rule. 


PARTNERSHIP — SHARING PROFITS AS TEST. — One of the defendants advanced 
money to the other to be used in a business enterprise, and the latter agreed to return 
the principal with interest and one-third of the profits of the business. e/d, that this 
made them partners as to third parties, although both defendants intended a loan 
merely and not a partnership. Dilley v. Abright, 48 S. W. Rep. 548 (Tex., Civ. App.). 

The decision follows Cothran v. Marmaduke, 60 Tex. 370, the force of which was 
somewhat weakened, however, by Buszard v. Bank, 67 Tex. 83. The doctrine adopted 
by the court, making a sharing in the profits, except as payment for services, conclusive 
evidence of partnership, once prevailed in both England and America. Grace v. Smith, 
2 W. Bl. 998; Waugh v. Carver,2 H. Bl. 235; Haas v. Roat, 16 Hun, 526. It was 
overthrown in England by Cox v. Hickman, 8 H. L. Cas. 268, and cases following it, 
and has been almost universally abandoned in this country. Curry v. Fowler, 87 N.Y. 
333 Le Leore v. Castagnio, 5 Colo. 564. The true doctrine is that profit-sharing is only 
prima facie evidence of a partnership, and the real intention of the parties finally governs. 
1 Bates, Partnership, §§ 15, 23, 47. It may be just that one who loans money for a share 
of profits should be postponed to other creditors, but the proper way to reach this re- 
sult is by statute, as is done in England by Bovill’s Act. 
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PROCEDURE — HABEAS CorPuS — APPEAL. — A petitioner for a writ of habeas corpus 
appealed from an order remanding him to imprisonment. Aé/d, that the North Dakota 
statutes do not authorize appeals in 4adeas corpus cases. Carruth v. Taylor,77 N. W. 
Rep. 617 (N. Dak.). 

Whether appellate jurisdiction exists in habeas corpus cases has proved a most trouble- 
some question both in England and in the United States. At common law, the weight 
of authority on both sides of the Atlantic is against the allowance of a writ of error to 
a decision on habeas corpus. City of London’s Case, 8 Co. 121 b; Coston v. Coston, 25 
Md. 500. Coatra, Yates v. People, 6 Johns. 337. The right of appeal in actions at law 
being purely statutory, the question in the principal case was entirely one of interpre- 
tation, and the court follows the prevailing doctrine in holding that statutes conferring 
the right of appeal in general terms do not apply to Aadeas corpus proceedings. Bell v. 
State, 4 Gill, 301. But see Holmes v. Jennison, 14 Pet. 540. If appeals were allowed 
by the petitioner, probably they would have to be allowed against him; and if a decision 
in his favor were subject to stay pending an appeal, the writ of Aabeas corpus would lose 
much of its prompt remedial character. In many States the matter is regulated by 
express statute. 

PROPERTY — COVENANT OF TITLE — DAMAGES. — X conveyed an undivided one- 
half of certain land to plaintiff by warranty deed. The conveyance was by metes 
and bounds, and purported to pass an interest in 150 acres, though in fact the tract 
contained but 100 acres. X afterward acquired title to the other one-half, from whom 
defendant purchased it with notice of X’s conveyance to plaintiff. In a suit for par- 
tition, 4e/d, that the tract should be equally divided between plaintiff and defendant. 
Doyle v. Brundell, 41 Atl. Rep. 1007 (Pa.). 

The court below held that as X purported to convey a one-half interest in 150 
acres by warranty deed, plaintiff should take 7 — as defendant, taking with notice, 
was bound by the equities between plaintiff and X. This view cannot be supported. It 
would result in giving defendant’s land to the plaintiff for a breach of X’s covenant of 
warranty. Where one conveys land to which he has no right he is estopped to deny 
the grantee’s interest, and if the grantor afterwards gets title it feeds the estoppel and 
goes to the grantee. Christmas v. Oliver, 10 B. & C. 181. Here, however, the land 
afterwards acquired did not come within the description of the first deed, so that the 
plaintiff could get no land on the principle of estoppel. The decision of the upper 
court is clearly the correct one. 

PROPERTY — EQUITABLE MORTGAGES — Deposit OF TITLE DrEEDs. — He/d, that 
a mere deposit of title deeds as security for a debt does not create an equitable 


_ mortgage. Parker v. Carolina Savings Bank, 31 S. E. Rep. 678 (S. C.). 


Tt is settled law in England that a deposit of title deeds for the purpose of secur- 
ity, without any written memorandum of the transaction, gives rise to an equitable 
mortgage. Russel v. Russel, Bro. C. C. 269. The legal effect of the deposit is a 
contract that the depositor’s interest in the land shall be liable for the debt. Pryce 
v. Bury, 2 Drew. 41. Where deeds are the only muniments of title, and their pos- 
session an important factor in determining it, as in England, there is some reason 
for attributing to a deposit of them the creation of a lien on the land. In the United 
States, where possession of deeds is of no consequence so far as title is concerned, 
there is no reason for such a doctrine. Apparently, however, the English rule has 
been adopted in Wisconsin and New Jersey. Jarvis v. Dutcher, 16 Wis. 307; Gale 
v. Morris, 29 N. J. Eq. 222. And until the principal case it had been supposed to 


be law in South Carolina. Autsler v. Phillips, 26 S. C. 136. 


Property — RELIGIOUS SOCIETIES — CHANGE OF DocTRINE. — The members of 
a church, for whose benefit property had been donated in trust, split into two factions 
owing to a disagreement as to the correct doctrines to be taught. /e/d, that the members 
who adhere to the doctrines taught at the time of donation are entitled to the property, 
however small a minority they may be. Peace v. First Christian Church of McGregor, 
48 S. W. Rep. 534 (Tex., Civ. App.). : 

The authorities uniformly support the present case, and hold that when property is con- 
veyed to trustees in trust for a particular church, it is dedicated to the principles and doc- 
trines maintained by the church at that time. . Aff v. Lutheran Congregation, 6 Pa. St. 
201; McBride v. Porter, 17 lowa, 203. It might be questioned on principle, however, 
whether, when property is conveyed in trust for sucha religious corporation, without any 
express conditions as to the doctrines to be taught, it should not go, in case of the congre- 
gation splitting into factions, to that part which by its votes is entitled, by the laws. of the 
corporation, to control the government of the church. The principal case, however, is, 
perhaps, more satisfactory in practice, as donors give to churches usually on account of 
the doctrines there maintained ; and any change in such doctrines, if the present case 
were not law, would result in an application of the property for purposes other than 
those which the donor would wish. 
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PROPERTY — WILLS —CONSTRUCTION OF AMBIGUOUS CLAUSE. — A testatrix be- 
queathed five thousand dollars to A, and devised and bequeathed the residue of her 
estate to B. In acodicil she declared: “I hereby revoke the bequest made by me to 
B, and give the five thousand dollars (heretofore in my will bequeathed to said B) to C.” 
te that n% codicil revoked the bequest to A. Home for Incurables v. Noble, 19 Sup. 

t. Rep. 226. 

The decision, which at first sight appears rather odd, rests upon satisfactory reason- 
ing. A mistake being apparent upon the face of the codicil, the court must construe 
the revoking clause so as to carry out the intention of the testatrix. An examination of 
the whole instrument leads to the conclusion that it could not have been the intention to 
revoke the residuary bequest to B. Hence the word “ B” may be stricken out, 2 Wil- 
liams Executors, 938. And there is sufficient evidence upon the face of the will to justify 
the court in concluding that the revoking clause was intended to apply to the bequest to 
A. Inthe lower court a contrary decision was based upon the argument that the codicil 
contained two clauses separate from each other, a revocation free from ambiguity and a 
bequest that could be rendered effective by disregarding the parenthetical clause. Buta 
conclusive answer to this view is that it disregards the settled rule of construction that the 
different clauses of a will should be considered in reference to each other. awe v. Vick, 
3 How. 464. 

TortTs— REPLEVIN — ATTACHED PROPERTY.— Ina suit against a debtor the sheriff 
attached goods of his which were exempt from attachment. //e/d, that the statute provid- 
ing that where goods are taken under execution one, other than the defendant, claiming 
ownership, may replevy them, was remedial, and that this debtor could not replevy, his 
goods being ix custodia legis. Prescott v. Starkey, 41 Atl. 1021 (Vt.). 

The common-lawrule that goods i custodia legis cannot be replevied has been laid 
down in its broadestextent. <Avtredge v. Holt, 5 H. 621; Jsley v. Stubbs, Mass. 280. 
The rule, however, is founded on grounds of public policy; that to allowreplevin would 
only lead to circuity and deprive the creditor of his security. Itis clear that the reasoning 
does not hold when goods of a third party have been wrongfully seized in execution, and 
the better view seems to be that at common law such property might be replevied by the 
trueowner. Winnardv. Foster, 2 Lutw. 1191; Rooke’s Case, 5 Coke,99; Clark v. Skin- 
ner, 20 Johns. 465. By parity of reasoning the replevy of goods exempt from attachment 
should be allowed, and such a view has been takenin some cases. Durch v. Rahner, 61 
Ind. 64; Frazier v. Syas, 10 Neb. 115; Ross v. Hawthorne, 55 Miss. 551. The whole ques- 
tion has been largely dealt with by statute. 


Torts — WILFUL WRONG — AVOIDABLE CONSEQUENCES. — The plaintiff was 
wrongfully riding on the footboard of defendant’s engine. The engineer wilfully turned 
steam on him, whereupon he jumped to the next car, but slipped and was injured. /e/d, 
that since the act of the engineer was a wilful assault, the defendant is liable for the 
injury, irrespective of whether the plaintiff exercised ordinary care in jumping. Ga/ves- 
ton, etc. Ry. Co. v. Zantsinger, 48 S. W. Rep. 563 (Tex., Sup. Ct.). 

The theory of the decision is that when the defendant’s act is intentional and wilful 
it is the proximate cause, unless the plaintiff is guilty of wilful or gross negligence in 
failing to avoid the consequences thereof. Where the defendant’s act is negligent the 
plaintiff is under a duty to use ordinary care to avoid the consequences. Hoglev. New 
York, etc. R. R. Co., 28 Hun, 363. Likewise, where the defendant’s act is illegal. Flower 
v. Adam, 2 Taunt. 314. There is a tendency to hold a defendant for more remote 
consequences when his act is intentional, but to relieve the plaintiff, in such a case, 
from all] duty to exercise ordinary care is inconsistent with the doctrine of avoidable 
consequences. It seems, therefore, that it should have been left to the jury to deter- 
mine whether the plaintiff, in what he did, acted reasonably, or whether he was so de- 
prived of his presence of mind as to render hisact irresponsible. ones v. Boyce, t Stark. 
493; Woolley v. Scovell, 3 Man: & Ry. 105. 


REVIEWS. 


STUDIES IN INTERNATIONAL Law. By Thomas Erskine Holland, D.C.L. 
Oxford: At the Clarendon Press. London and New York: Henry 
Froude. 1898. pp. viii, 314. 

This volume consists mainly of a number of lectures and addresses 
delivered by the author during the last. twenty-five years. They discuss : 
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a variety of points of international law in a manner which assumes no 
special knowledge, and which makes them interesting to the general reader 
as well as to the student. The subjects are roughly grouped under four 
heads: “The Law of War ;” “ Illustrations of the System of Interna- 
tional Law;” “The Eastern Question ;” and “Biographical Sketches.” In 
treating under the first group of ‘* The Brussels Conference of 1874,” 
and “The Progress of the Written Law of War,” subjects of especial in- 
terest at this time in view of the propositions of the Czar, Professor 
Holland doubts the possibility at present of any codification of the laws 
and usages of war, and recommends the promulgation by the various 
governments of authoritative instructions for the use of their armies, 
such as those issued by President Lincoln to the armies of the United 
States, or the Manual of the Institute of International Law, in the hope 
that these bodies of rules may be assimilated to each other in the future. 
In “The Bombardment of Open Coast Towns” attention is recalled to 
the somewhat running controversy which raged in the columns of the 
“London Times ” during several months of 1888 in consequence of the 
author’s criticism of the utter disregard of the rules of international law 
displayed by the attacking fleet during the British naval manceuvres of 
that year. In an interesting discussion of “ International Law in the 
War between Japan and China,” which has been translated into Japanese 
by the order of that government, Japan is shown to have conformed to 
the laws of war in a manner worthy of the most civilized nations, while 
the Chinese ideas of the subject were merely rudimentary. The author 
makes a novel distinction between “ pacific blockade” when it is a mere 
measure of reprisal and when it is instituted for some “ high political 
object, as in case of intervention, or is a measure of self preservation, such 
as the suppression of a rebellion.” In the former case, the opinion is 
expressed that the blockade should be directed against the flag of the 
blockaded State alone, while in the latter third powers may be more fairly 
called upon to submit to interference with their trade. It may, however, 
be asserted that there is no rule compelling a power to assent, under the: 
guise of a peaceful proceeding, to the application of a purely belligerent 
right ; and that whenever the blockade is directed against the flag of a 
third State, such State is entirely justified in assuming that war exists 
between blockading and blockaded State, and in acting accordingly, as 
was the attitude of the English government towards the blockade of For- 
mosa by France in 1884. 

In the second group of subjects the author takes up “ Recent Diplo- 
matic Discussions as Illustrations of the System of International Law,” 
a somewhat misleading title, since this lecture was delivered in 1878, — 
“The Literature of International Law in 1884,” and “ International Law 
and Acts of Parliament.” Three of the four articles of the third group 
belong rather to the history of the Eastern question than to international 
law proper, and the fourth article, “The International Position of the 
Suez Canal,” would be more satisfactory if Professor Holland had given 
his opinion upon just what is the international state of the Suez Canal in 
_ the face of the officially announced reservation of Great Britain regard- 
ing the agreement between the Powers of 1888 for its neutralization. 
The fourth and last group of subjects consists of appreciative obituary 
notices of Mountague Bernard, Sir Robert Phillimore, W. E. Hall, and 
Sir Travers Twiss, read in French before the Institut de Droit Interna- 
tional, of which the author is a distinguished member. * &. HS, 
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Tue UNITED SraTes INTERNAL REVENUE Laws. With Notes. By Mark 


Ash and William Ash. New York: Baker, Voorhis, & Co. 1899. 
pp. lvi, 631. 

The lawyer’s work has only begun when he finds the section of the 
revenue law that governs his case. To ascertain the effect that will be 
given the provision in the courts is a far more difficult task. The authors 
have endeavored to collect in this volume everything collectable that can 
materially assist this investigation. All the revenue laws now in force 
are printed in full, and the different sections are followed by citations of 
United States cases on kindred points, and by references to the earlier 
laws which form the basis of the sections in question. Pains have been 
taken to collect the English authorities bearing on our statutes, especially 
those relating to taxes on legacies and stamp taxes on instruments. The 
cases on both sides of the many disputed points regarding the validity of 
unstamped papers and their use as evidence have been gathered with par- 
ticular care and fulness. The most noticeable feature of the work is the 
exhaustive collection of rulings rendered by the Commissioner of Internal 
Revenue and other executive officials. These rulings are the practical 
interpretations rendered in the course of discharging duties under the 
act. While they are not binding on the courts, they are yet regarded by 
them with respect, and are, accordingly, worth careful consideration by 
lawyers. The most recent of these holdings have been particularly 
sought, and by means of addenda the collection has been made complete 
to November, 1898. An appendix of sixty pages gives the statutes re- 
garding the jurisdiction of the courts, the duties and responsibilities of 
revenue collectors, the penalities for offences against the revenue laws, 
and in general the manner in which the acts will be administered. 
Throughout the volume the workmanship seems thorough, and the result 
is a reference book of value. G. B. H. 


ANNOTATED RULES AND Forms IN Bankruptcy. By Wm. Miller Collier. 
Albany, N. Y.: Matthew Bender. 1899. pp. v., 169. 

This book contains the appendices to the last edition of Collier on 
Bankruptcy published as a distinct volume. Reviewed in 12 HarvaRD 
Law Review, 228. All of the three documents included are indis- 
pensable, but are common property — the Rules in Equity, the Rules in 
Bankruptcy, and the Official Forms in Bankruptcy. However, there is 
much editorial labor in the annotations and indices. The editor gives 
almost exclusive attention to the general orders in Bankruptcy recently 
established by the Supreme Court. Below each provision of these he 
adds the sections that apply from the National Bankruptcy Act, from the 
Rules in Equity, and from the General Orders in Bankruptcy of 1867. 
Further, he subjoins a citation of the cases in point and a succinct com- 
mentary thereon.’ But upon the whole the editorial work, though of dis- 
tinct worth in connection with the principal treatise, is of less value apart 
from it. B. W. 
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[Entry under this head does not preclude further notice of a book in this or in a later number 
of the Review.] 


ANNOTATED RULES IN BANKRUPTCY. 

By Wm. Miller Collier. Albany, N. Y.: 
atthew Bender. 1399. 

MANILA AND THE PHILIPPINE ISLANDS. 
New York: The Philippines Company. 
1899. 

MORTGAGES AND PLEDGES OF RENTS 
AND PROFITS OF REAL ESTATE. B 
Henry M. Hoyt. Spokane, Wash., 1898. 


THE BANKRUPTCY LAW OF THE UNITED 
States. By Theodor Aub. Brooklyn- 
New York: Eagle Book Printing Dept. 


1899. 

THE MEDICO-LEGAL ASPECTS OF Hyp- 
NOTISM. By Sidney Kup. American 
Journal of the Medical Sciences. 1898. 
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